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“ OPINION
~ Plaintiff | Jeff Sparger, on behalf of his danghter Kiersten Sparger, filed aﬂ compiaitlt
against defendant physician, allegiﬁg .the: physician’s negligence in repaiﬂng"a spinal fluid
leak following.Kierstén% spinal cord surgery resuited in Kierstér; _glevélbping meningitis. A
| neuropsycholcigist éValuated Kiersten fo determine if the meﬁingitis affected her “cognitive,

emétion, and behavioral presentation.” The neuropsychologist’s report stated that Kiersten
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' ‘Conﬁdentiel'ity Act (Mental Health Act) (740 ILCS 110/1 et seq. (West 2018)). Defendants -
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. presented signs and symntoms consistent with a traumatic brain injury. Specifically, Kiersten

exhibited several cognitive impainnents and had a change in personality causing her to

become emotionally volatile. Defendant'rtaquested Kiersten’s medical records from two

~ hospitals she visited pr_ior'to her surgery. Plaintiff refused to disclose the records, arguing

they were priviieged "pugrsuant' to the Mental Health and DeVelomental Disabilities

filed a motion to compel, contending that because the report concluded Kiersten’s injury -

affected hér emotional présentation,_plaintiff placed Kiersten’s rnental heqlth at issue and

therefore:needed fo-disclose-Kiersten’s mental health records. After an in camera inspection

of the records the trial' court granted the motion to compel Plaantlft‘ s counsel re'spectfully

dechned to disclose the records and was held in fnendly contempt to faclhtate appel]ate_

review,

We find the trial court erred in ‘granting defendants’ motion to compel because plaintiff.

did not place Kiersten’s mental cond_ition at issue by claiming brain damage. The information

plaintiff seeks to protect is not relevant or probatlve and is unduly prejudlclal as it does not -

) pertain to Kiersten’s conduct and actlons at the time of heri m]unes

E
-

L BACKGROUND

- On December 22, 2016, plamtxff as father and next friend of Kiersten, a minor, fileda =~

medlcal neghgence complamt against defendants, Bakhtlar Yamini, M D. (Dr Yamini), and

the University of _Chmago Medical Center (U of C Medical Center) (collectively,.

defendants).
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~ In the complaint, plaintiff alleged that on March 30, 2015, Dr. Yamini, an employee of

the U of C Medical Center, performed Surgery on Kierster, “indluding a furbar laminoplasty

 for untethering of the spinal cord with microdissection and neuromonitoring.” On April 27,

2015 Dr. Yamini again saw Kzersten because Kiersten’s surglcal wound was leaking spmal :

fluid. Dr. Yamini. confirmed that the wound was leakmg and instructed his staff to

overstltc > the wound Dr Ya:mnu dlscussed the need to ad:mt Kiersten but mfonned

- Kiersten’s parents that due to a nursmg strike, Klersten could not be admitted. F or the next

several days, a pouch developed at the wound site, Klersten developed a fever and 51gmﬁcant :

where Dr. Yamini surgleally repatre‘d the- leak. The _complamt alleged tha_t Dr Yamini’s 14-

day delay in repairing the leak was_'a significant deviation of the standard of care,. defendants

were negligent, and as a direct: and proximate result, Kiersten “deveioped infectious

meningitis, and the "serious-_sequa'lae thereof, and suffered injm'iés’ of a personal and

pecuniary nature, which are petmanent and continuing in nature.”

Defendants denied they were negligent and careless in repairing the wound.

Dunng discovery, defendants issued an mterrogatory to plaintiff, seekmg the names and '

addresses of all phys1c1ans, spec1ahsts theraplsts clinics, and similar personnel or facilities

who exammed or treated Klersten for her injuries. In response to the mten'ogatory, plamtlff o

- 1dent1ﬁed Dr. Kathy Borchardt, a neuropsycholo gist, as one of the physwlans who exammed

Kiersten. Dr. Borchardt 1ssued a report of Kiersten’s evaluation that plaintiff provided to the

defendants.
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78 " The report -indicated that Kiersten was referred to Dr, Borchardt for a

neuropsychologrcal evaluatron to detenmne whether Kiersten’s recent bout with menmgltlsl
has affected her cognitive, emotion, and _behavioral presentation.” Dr. Brorchardt interviewed _ _ |
-Kjersje_n, who stated that since he_r bout with meningitis, she “-b_ecomes more frustrated and
angry than she used to;’ and “has lost fdendshipslbecause of her- moods and outbursts.”. |
-Kiersten’s parents were also intervievced and stated that since the meningitis, “Kiersten’s
réading comprehension appears compromised, and she has become forgetful m general” and

“has also expenenced a change in personahty in that she becomes moody, crabby, and '
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19 | Dr. Borchardt co‘nducted several tests on Kiersten and concluded that:

“Kiersten presents w1th signs and symptoms consistent with a'traumatic brain
injuryj.-' Specifically, Kiersten exhibits the foliowing'.cognitive impairmentS'
 decreased attentron and sustained concentratron 1mtab111ty, sensory sensrtrvrty, - o
decreased cogmtlve processmg speed auditory processrng delays nnparred - s
immediate and working mernory to. auditory "and visual -stimuli, sensory'
} processingamodulation-integraﬁon deﬁcjts, impatred mental stamina, and social IR .
interactien deficits. Given her 'med'ical history, it is Hhely .that her 'inipaired” | N
co gn_itive _presentaticn isthe resnlt of her recerit episode of meningitis in May of
2015.” |
il 10‘- : Also in response to the interrogatory, plaintiff indicated that Kiersten had been treated for

her injuries at Edward Hospital and Du Page Medical Group. Defendant issued subpcenas to

o o e e e

~ both hospitats for Kiersten’s medical records. Both hospitals responded that they were unable R

4
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-to release the recorc_ls without special authorization because the records included Kiersten’s

' mertta] health information. Plaintiﬂ later authorized the release of the medicel records from

both hospitals to plamtlff’s counsel so that counsel may assert pnvrlege where appropnate

Subsequenﬂy, counsel asserted prtvﬂege pursuant to the Mental Health Act and forwarded
the records to the defendants with “lined redactions throughout the record_ pertaining |
psychologrcal hlstory, assessment and medlcauo and “entirely withheld the records of

[Kzersten s] hospltahzatlon from November 10, 2014 ” Counsel also submltted the records to

the trial court for an in camera mspectton

Defendants ﬁled a motlon to compel'discloscre of Kiersten’s medlcal records fromboth

hospltals Defendants argued that bec'mse Dr. Borchardt’s report concluded that Kiersten’s

injury affected her cognitive, emotional, and behaworal presentatlon, plamttﬁ' placed S

Kiersten’s mental health at 1ssue.-Defendant asserted entitlement to the medical records from

both hospitals to determine what Kiersten’s coghitive, emotional, and behavioral presentation

was prior to the occurrence of her injury.
. Plaintiff filed a motion to ber discovery of the records and argued that a plaintiff does not

place her mental condition at issue by merely claiming a neurological injury. |

On February 20, 2018, -thc trial court found that pleintiff placed Kier_steo’s mental Y
condition at issue and rrust disclose the records. The trial court read, in open court, por‘tioﬂns- -
of the records for which pleintiff sought to assert the Mental Health Act’s privilege. We wﬂl
not recite those portions of the records on this public forum. Based on those portions, the_ trial R

court found that Kierster displayed “emotional symptomatology” prior to developing =

meningitis. Because Dr. Borchardt’s report indicated emotional deficits following Kiersten’s

>
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development of meningitis, the court ordered the medical records to be fully discloced,

“without redactions, to determine whether Kiersten’s premeningitis emotional symptoms were -

relevant to c_laims of postmeningitis cognition, memory, processing, and social interaction
deficits.

PlaintifPs counsel respectfully declined to turn over.the records. The trial court held

‘ couneel in ‘fric.ndly contempt and irﬂposed a ﬁne of $100 to facilitate _appellate review.
Plamtlff’s counsel adwsed the court that in rec1t1ng the portlons of the records to which the
prlvrlege was clalmed defendants recelved mfonnatlon protected by the Mental Health Act N
,Acco_rdx_ngly, plaintitf requested that the transcnpts of the hearmg and the records be sealed.

.The trial court granted the request. Plaintiff ﬁled'thi_s appeal. During oral argument, plaintiff N

stipulated that he ‘does not seek compensation for emotional injuries Kiersten suffered as a
result of the meningitis.
I ANALYSIS .

On appeat plaintiff contends that the trial court erred in ordering the production of

Klersten s mental health records, and in holding plaintiff’s counsel in contempt for refusing . 0.

to produce the records Where an mchvrdual appeals a fmdmg of contempt for violating a

dlscovery order, the conternpt ﬁndmg is final and appealable, presenting to a reviewing court

the propriety of the discovery' order.'.Relda v. Advocate Health Care, 199-111. 2d 47, 54 (2002).

A contempt proceeding is an appropriate method for testing the correctness of a discovery

. order. 1d. “If the discovery order is invalid, then the contempt order, for failure to comply
with that'discovery order, must be reversed.” Inre D.H, 319 Iil. App. 3d 771, 773 (2001).

Plaintiff’s counsel argues that the trial court’s discovery order is invalid because the records

6
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are pri\iileged under the Mental Health Act and no exception applies.l The applicability of a

statutory e\}identiat'y pri\rilcge, and arly exceptions thereto, are matters of law subject to

| de novo review. Reda, 199 11, 2d at 54.

117, -

the - records and commnmcatlons are made or created in the course of a therapeut:lc

'relatronsmp " 740 ILCS 110/3(a) (West 2018) Under the Mental Health Act “ ‘[r]ecord" |

The Mental Health Act provrdcs that “[u]nless otherwrse expressly prowded for in this

Act, records -and communicatioris made or created in the course of providing mental health or

developmental disabilities 's'ervices shall be protected from dis"c':losure regardless of whether -

means any record kept by a theraplst or by an agency in the course of provrdmg mental

. health or developmental disabilities service to a recrplent concermng the recipient and the.

Rempxent means “a person who is receiving or has received mental hcalth or developmental' _

q18

services provided.” Id. § 2. Communication ?‘means any communication made by a recipient

or other person. to a theraplst [or] in the presence of other persons dunng or in connection

with provrdmg mental health or developmental dtsabrhty services to a recrprent ” Id

disabilities services.” Jd.- Theraplst means “a psychlatnst physrclan, psychologlst, soclal
worker or nurse provrdmg mental health or devclopmental disabilities services.” Id
Section 10(a) of the Mental Health Act lists exceptlons to the ev1dcnt1ary privilege that
permit disclosure. Sectlon 10(a)( 1) at issue in this case, provides that
[r]ecords and commumcatlons may be disclosed in a ¢ivil, criminal or
admmlstratlve proceedmg in w]:uch the recrplent mtroduces his mental
condition or any aspect of hlS services received for such condition as an
' element of his claim or defense, if and only to the' extent the court in which

7
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- the lﬁll'oceedings have been brought, or, in the ease of an administraﬁ\fe
proceeding, .fh_e' court to which an appeal or othe: actien for review of an
ednﬁn'istra'tive determination may be taken, ﬁnds,-aﬂer in camera examination
e_f testimeny or other evidence, that it is relevant, pfobeti?e, not unduly -
prejudicial .or inflammatory, and other“dse clearly admissible;.-that -other
satisfactory evidence 'isl demonstrably unsatisfactory as evidence of the facts
sought to be estabhshed by such ewdence, and that disclosure is more

" 1mp0rtant to the mterests of substantlal Justlce than protectlon frotn i mjury to )
the theraplst-reclplen_t reian_onsmp or to the recipient or other whom disclosure -

is likely to harm.” Id. § 10(a)(1).

Here, the records fall under the purview of the Mental Health Act. The records were kept |
- by doctors, nurses, and other indi{riduals who fall under the definition of the term “therapist,”
in the course of lirovidjng mental health serviees to the recipient, Kiersten. See id, §2.- At -

‘issue is whether plaintiff introduced Kiersten’s mental condition as an element of plaintiff’s

claim. We find our supreme court’s decision in Reda controlling.

In Reda, following knee replacement surgery, plamtlff filed a complamt, alleging that he

: developed “an acute thrombos1s of the pophteal artery in his nght leg” that defendant doctors |

'fa:lled to timely dlagnose and treat. Reda, 199 IIL _2d at 50, As a result of the doctors’

negligence, plaintiff “ ‘sustained injuries of a personal and pecuniary nature.” ” J/d. In

defendants’ subsequent iﬁteﬁogatories, plaintiff was asked to specify his injuries. He

_responded that ‘[a]s a result of the occurrence, I suffered severe injuries to my leg (toes

amputated and calf muscle removed) which have resulted in dlsablhty, disfigurement, pain

8
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and suffermg 1 also suffered a stroke heart problems and kidney problems *» Id. at 50-51.

' Thereafter defendants sought treatment records ﬁ'om plaintiff’s treatmg physrclans whrch h

' the treating physicians refused to reléase, 'mvokmg the Mental Health Act’s privilege. Id. at
| 51. Defendants filed a motion to compel. Id. | | "

During discovery, plaintiff testified at his deposition to having constant headaches that he

did not have prior to the ‘surgery. Id. at 52. Plaintiff’s wife also testified that fol_lowing -

% ¢

surgery, pla:mtrff was very emotional’ ” and « ‘very frustrated.’ ”Id She further testified

that since ‘he S“fgefy’ ““he can be v very mean, tthrmncly mean. And P'm always at fault 1~

rnake wron‘g decrsrons, everythrng It'sa hard srtuatron. 'Sometlmes, I want to go crawl under

the bed and stay there for ten days.” ” Id at 52-53.

A.fter an in camera mspec’non of the records, the. tnal court Ordered drsclosure Id at 53

- The appellate court, with one Justrce dlssentrng, upheld thetnal court’s order ﬁndmg that '

; drsclosure was proper because plarntlff placed his mental condition at issue. Id. Our supreme
court reversed holding that plamtrff “did not place his mental condition at issue merely by
clalmmg damages for what is a neurologrcal mJury, ie., stroke and/or other brain damage.”

Id at 58. Quoting the dlssentlng appellate court Judge the Reda court stated that “ ‘[a]

neurological injury is not synomymous ‘with psychological damage ***. Nor does

neurological' injury directly implicate psychological damage.’ ” The Reda court reasoned that

“[ilf that were true, in every case in which the plaintiff claimed darna_ges stemming

from a physical injury to the brain, the door to discovery of the plaintiff’s mental-

health records would automatically open, and the limited exception in section
10(a)(1) of the [Mental Health Act] would effectively eviscerate the privilege.” Id

9
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Fmally, the Reda. court also found drsclosure improper because the record contained

mformatron regardmg plaintiff’s injuries ﬁom several additional sources. Id at 62.

_ Speoiﬁcally., the cor1rt noted that the record oorrtained refe_rehces to plaintiff’s medical - |

records maintained by the hospital and various physicians, which the defendants could use to
“question and contest all opinions and conclusions contained therein.” Id,

Similarly in this case, plaintiff alleged’that following smgery, Kiersten “developed '

' mfectrous meningitis, and the serious sequaiae thereof and suffered mjunes of a personal

and peeumary nature ™ Dr Borchardt s report indicated that K1ersten exh1b1ted several

cognitive impairments, concIuded that Kiersten’s “impaired cognitive presentatlon is the
result of her recent eprsode of meningitis” and that Kiersten presents with signs and

- symptoms oonsistent with a traumatic, brain ‘injwy Similar to Reda which held that a

re01p1ent does not place hls or her mental condition at issue merely by cla.lmmg bram damage

(zd at 58), we find that plasnuff did not pIace Klersten s mental condmon at issue.

We also ﬁnd dlsclosure improper in this ¢ case because the record contains some of the -
: mformatlon sought by defendants from other sources, espeolally Dr. Borchadt’s report The
report contams what plaintiff descrrbes as a “road map” regardm_g Kiersten’s condltrorr
, before the naeningitis that defendants can use to question the exterrt of Kiersteo’s injuries

 from the meningitis.

Defendants urge us to follow Phifer v. 'Gingher',' 2017 IL App (3d) 160170, a case in

which another district of this court found plaintiff .place‘d her mental condition at issue. We

find Phifer di_stinguishable'. In Phifer, folloWing an automobile collision, plair_i_tiff filed a
negligence complaint seeking damages for “ ‘great pain and anguish both in mind and body

10
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and will in the future continue to suffer.’” Jd 4. Plaintiff claimed “ ‘psychiatric,

psyehologieal and/ot emotional'injﬁries’ ” as a result of the collision. /4. Y 6. Plaintiff saw a

“doctor for “psychological issues” after the collision. Td, 9 8. Defendant requested medical

records prior fo the collision, pIaintiff refdsed, and defendant filed a motion to compel which
the trial court grarited. /d. § 13-19. N |

- The thﬁer court dxstmgulshed its case from Reda and held that plamtlff placed her

mental eondxtlon at issue. Jd. 1[ 28 The court found that “plamtlff did not restrict her damage |

clanns to physwal/neurologwal m;unes Instead plamtlff’s original complamt alleged that
she suﬁ‘ered- great pain and angulsh both in mind and body and will in the future continue to
so.suffer.” ™ (Emphasis in original). Id. The court also found that, unlike plaiﬁtiff- in Reda,

LA ]

plaintiff stated she-was claiming ;psjzchiatric,_ psychological and/or emotional injuries’ ” as

a reeult of the collision. (Emphasis in original). Id: Plaintiff ﬂtematively argued that she had

{avfithdrawn her claims solely attributable to the mental health injuries she sustained. However,

- the court rejected that argument, findiné that plaintiff had not directed the court “to any

agreed order, stipulation, or document of record confirming plaintiff’s decision to abandon

“damages based 01_1' the psyehiatrie, psych_ological, and/or eniotional injuries.” Id. ¥ 34.
_ Unhke the plam‘uff in Phifer, plaintiff’s counsel in this case snpulated that plamtlff does
.not seek damages based on psychiatric, psychologlcal and emouonal damages, plaintiff did

| not allege that Kiersten suffered pam and anguish in mind and body; and plaintiff is not

claiming psychiatric or psycholog_icel injuries. The plaintiff in Phifer stated that she saw a
doctor for “psychological issues,” clearly placing her ‘mental condition at issue. Here,

Kiersten did not see Dr. Borchadt for psychological issues, but rather for a neurological

11
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injury, whlch is not synonymous wﬂh psyeholeglcal damage and thus does not place
plalntlffs mental health at issue.

" ‘Next, defendants argue that fundamental fairness requires the disclosure of the medical

records. In support of their argument; defendants cite D.C. v. S.4., 178 HL. 2d 551 (1997),
'where our supieme court held that the Mental Health Act privilege fnay yield in certain'

cucumstances where the information sought in the medleal records has the potentlal to fully' '

negate plamtlff’s claim and absolve defendant of all 11ab1hty Id at 570 In D.C, plamtlff

pedestnan was struck by an automobzle and subsequently filed neghgence eomplamt Hdat

554. Defendants sought pla.lntlff’s medical records from a psychlatnc unit of a hospltal Id at

555. The treating physician- sent plaintiff to the hospital because there was an indication that

the plaintiff might have been attemptiﬁg suicide at the time of the accident. Id,
- Qur supreme court found that |
| “the ._ihfonnation' pleintiﬁ' seeks to pretect petentialljr contradicts his assertioﬁ I;hat' |

defendants were negligent and caused the accident. The information has the
potential to ‘completely absolve - defendants from any liability. | Too, the
mfonnatlon meets the criteria fer dxselosure under sectlon 10(a)(1). Certainly, the
mformatlon 1s relevant as it periams to plamtlﬁ’s conduct and actions at the tlme

| -'of the accident. The information is probatlve as well because it appears to provide
a. poési‘ble explanation of hew the accident o'ecu‘rred. Further, the information does " '
not appear to be uhduly prejudicial, es it does not concern piaintift’ s psyehi?atric

treatment or progress, but refers only to his purported conduct at the time of the

12
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accident and various assessments by plaintiff’s treaters of those purported
evenfs;” Id at 569. : ..
31 We find the facts in this case disﬁngdiShable from D.C. becausé it does not pertain to
Kiersten’s conduct and acltions‘ at the time of her injuries and the information cannot-absolve
- defendants from 'liabﬂity,"as the infénnatibn contained in‘ the -réi:ords Woulﬁ go .oﬁly to
damages andlnot.l_iability. See Reda, 199 11, 2d at 62. |

932 '. Finally, defendants argue that plaintiff waived the privilege by failiﬁg to object when the . '

' trial court read in’open court the menfal health records plaintiff sought to assert the ﬁﬁvile’ge £
. ‘ulrjon. Defchdantscqntend that ﬁlaintiff should have objected as soon as the trial court bégan
o revéal the sensitive de;tails ;::ontaiﬁcd in the medical records. We disagreé.
933 o Waif'er is tﬁe voluntary relinquishinent of a known right that arise‘sr from an ﬁ:ﬁaﬁve,
consensual act consisting of an intenticnal relinquishznegt of a known right. Center Pdrtners,
:er. v. Growth Head GP LLC,'201_21L 113107',-'1] 66. Pxfi\rilege may be waived by failing fo _
assert the privileg‘é. wheh privilege& infoﬁnation is requ’ested. Id A pgirty preserves the
privilege when it attempts to limit disclosuref I o
934 In this cése, plaintiff did not voluntarily relinquish the pﬁvilege. Wﬁen defendants
fequested the medical recbrds; plaintiff limited disclosure by redacting information
pertaining to Kiersten’s mental health records. in ‘doing so, plainﬁff satisfied the
requireménts_of_ asserting the privilege. The trial court improperly read the privileged
information in open court. We»fmd plaintiff did- nc}t waive the privilege because he had

already objected to the disclosure of the records.

13
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1 35" » Defendants have not made the necessary shoﬁing to bring these records within- the
| narrow exception in section 10(a)(1) of the Mental Health Act Our ruhng is without
. .prejudlce to defendants bemg able to revisit this issue if plamtlff takes later actlon in tlns case _
- through damages sought or elalms made that defendants can in good faith assert is an |

_ mttoductlon of K1ersten S mental condition as an element of the claims.

9% - ILCONCLUSION
| 9 37 The trial court erred in granting defendant35 motion to eornpel because plaintiff did not
| place Kiersten’s I‘nentall eondiﬁon at i’seue mereiy by 'cleireing brain damage. Furthermore,
- disclosure of the records. is ili;Proper because the recond :co.ntains references to the . -
'infonnatien.sought by_defendaets from other sources, which defendants could use to contest
‘the oﬁinic‘ms in ;he eeport. Fmaﬂy, the hlforn;atien plaintiff seeks to protect is not relevant or
B probaﬁve' aed is undﬁly ,prejudicial as it does not‘p_er_tain to the Kiersten’s conduct and

actions at the time of her jnjuﬁes_.

138 - Accordingly, we reverse the trial court’s discovery order. We also vacate the eon’tempt
finding against plaintiff’s counsel. | )
| 39 ' Reversed and remanded. Contempt order vacated.
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