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' Judge, Pres1dmg

Defendant-Appellee)

- JUSTICE CONNORS delivered the Judgment of the coutt,
Presiding Justice Mikva concurred in the judgment.
Justlce Hams dissented in the Judgment '

ORDER

: 91. - Held The tr1al court properly granted summary Judgment in favor of defen_dant
SRR where plaintiffs failed to present any evidence that, as part of defendant’s
busmess defendant created the condltlon whlch caused the fall; affirmed.
i T 2 Tlns appeal stems from the alleged neghgence commltted by defendant ABM Onsite

i Semces — MldWCSt Inc, (ABM)s that caused injury to plamtlffs Ronald Potemp 2 (Ronald) and




; | | _ of usmg the men s restroom that day, Ronald shpped and fell on Water that had unnaturally :;" E

- Investment Propertres, LLC Accesso Partners, LLC, and Accesso Servrces, LLC ﬂk/a Beacon

= - Engmeermg Servwes) The complamt contamed two counts agamst defendant one on behalf of
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his wife Carmon Potempa '(_Carmon), after Ronald slipped and fellona ,vsret'ﬂoo_r.l ,'1.‘1_1.‘?9911.1.1 > -

granted defendant’s motion for summary judgment. Plaintiffs appeah-arguing that we shond_ - ,' _
: reverse the trial court’s judgment because:enoughl_ circumstantial eVidenc'e existed to create a L - e
' : genulne issue of matena.l fact We afﬁrm -
113 o S BACKGROUND D B
| '11 4 Plalntlffs third amended complaint, the pleadmg at issue here, alleged that, on June 24,
: 2014 Ronald was an employee of Hyatt and worked on the 21st floor of ﬂte bmldmg located at -

- .' 200 West Monroe Street i in Clncago (bulldmg) The complamt alleged that, Whrle in'the p plOCeSS o

accumulated on the restroom ﬂoor Plamtlﬁ's complamt contamed clanns agamst defendant, thef'

company that provrded Jamtonal services to the bmldlng, the property owners (Beacon

L = Real Estate Servroes) and the buﬂdmg maintenance prov1der (Crown Servrces Inc d/b/a Able

_ Ronald and one on behalf of h1s wife for loss of consortlmn

o N ﬁ[ 5 Spe01ﬁcally, count III of plalnttffs complamt alleged that defendant was neghgent in one N

‘_or more of the followmg ways

“a, leed to properly mspect mmntam and lceep in. good repa:.r the restroom PR
~ facility | plpmg and plumbtng to prevent and remedy leaks
b. Fa:llcd to properly and adequately mspect the restrooms partlcularly the men ;

room on the 21 st floor of thé subject bulldmg to make sure it was clean and safe for

. Plaintiffs’ third amended complalnt contains claims for the i m}unes suffered by Ronald Potempa
and claims for Joss of consortium on behalf of his wife, Carmon Potempa. We generally refer to
larntnffs” as a collective but refer to them md1v1dually by their first name when necessary. .-

»; S -2ABM is the only defendant remaining in this case and the only defendant in thlS appeal The tn
' court granted the other defendants’ motions for summary judgment, , _ i

2
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| building workers to use.
| c. Caused or allowed water to leak and remain on the restroom tloor .
Count IV of the complarnt alleged a denvatwe cause of actlon for loss of consortium on behalf | -
- of chald’s \mfe Carmon. | | L

o .76 Defendant ﬁled a motion for summary Judgment and attached a ecpy cf the transcnpts .'

 from the deposrtlons of Ronald Rcdolfo Franco, the Jarntor/day porter employed by defendant S el
- E izabeth Radke, the assrstant property manager for the bulldmgs and Darmel J. Robison, a .'_Tf ' | ':. ,

o hcensed archrtect

i : ‘|| 7 Rodolfo “Rudy” Franco testlﬁed at hlS dep()SlthIl that on the day of the mcrdent, he was _‘ ‘:-_f
L ";i'“_'.f"""':"-'a day porter for detendant and one of hls responsﬂnltttes was to marntam the men s restrooms at Lo

the bulldrng He wculd start checkmg the men s restrooms at around 9 20 a rn startmg on the

: 23rd floor and workmg hrs way down each ﬂoor untrl he reached the 6th ﬂoor He would ﬁmsh :

- .hrs first check of the restrooms on these ﬂoors at around 11 am, and would check them a seco "d
o ) tlme startlng at 1 30 p.m. He spent about five to seven mmutes in each rest:roorn and would
o ‘-_r'check to make sure it had toﬂet paper, paper towels, and soap. He wculd alsc clean up any pap

3 ; toweis or water on the floor. Franco’s cart was supphed wrth toﬂet paper, paper towels, seat :

e _""fcovers bags and a rag Hrs cart d1d nothold a mop. The mops Were stored in closets on some of
‘-:the ﬂoors

i '|I 8 Franco testlﬂed that dunng hts mspect:lons, if a restrocm d1d not have water on the ﬂocr, L .

R -f:‘"'he would not mcp Ifthere was water on the ﬂoor of a restrocm, or 1f there was a mess, he would' g

ke

'use adry mop to clean it up If Franco had to use a wet mcp to clean up a mess, he would wart T

there until it was dry and would tell people to use another restroom He testlﬁed that he wculd

N wait about five minutes. Asked what he would do if the floor “strll wasn’t drymg and he was
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_' called away to do somethmg else, Franco responded “[t]hat’s a good questron Yeah I think I’ve
got to stay. I've got to wait there ” Franco testified that he would not put asign up in the | o B

s restroom and then leave. Franco also testified that, ifhe had to clean up a Tot of water in a -

' restroom, he would use 2 machine, put up a “wet floor” sign; goto a drfferent ﬂoor, and then T

come baek Ifthere was a plumbmg leak or clogged t011et he would call the engmeers, put a ;_i 3

-“[d]o not use” srgn up, and wait for the engmeer to come.

- 99  Franco testified that 1f management needed him to clean somethmg, they Woul d send hnn Lo

“360 Work order” and he would receive an emall The manager ass1stant manager oran ¢

f.engmeer may also call h1m on the radlo Franco could not rernember Whether on the date of th
_jf‘mcldent he had mopped the men s restroom on the 23rd ﬂoor, whether any])ody ever asked :
o to cheek the ﬂoor orto take care of any water in that restroom or whether there was a water splll
; ":on the ﬂoor when he checked the restroom on the date of the accldent | o |
10 Ronald testlﬁed at his deposmon that, on the date of the meldent he Worked in E

FR Informatton Technology at Hyatt Hotels Corporatlon HlS ofﬁce was located 011 elther thel 7th or".' l

Tl "_Sth ﬂoor of the buﬂdmg and on the mormng of the mcldent he had a meetmg mth someone 0
o the 23rd ﬂoor At about 11 am., he went to the men s restroom on that ﬂoor s .

91t The restroom was empty when Ronald entered and he could not recall whether there was__

| r;‘any debns or “obvmus water” on the ﬂoor Ronald notlced that the ﬂoor was krnd of shmy
{“looked presentable ” Asked whether there was “anythmg dlfferent about the way 1t looked ;tha
;_ i,day compared to when you were there in the past?” he answered “No, I don tknow ” He 3
__; .-::_testlﬁed that the ﬂoor “always looked shmy,” and it “looked normal ” In respcnse to the
- i questlon, “I’m talkmg about the ﬂoor belng shiny, and you sa:ld o, | it drdn’t look different from . :' o

he other tn:nes is that eorrect’?” Ronald responded “That’s correc »
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- 112 _ Ronald went into the handreapped stall and locked the door. Ashe turned around tcward_;

 the toilet, his foot shpped his back hit the toilet bowl, and he fell to the floor When Ronald was

. sitting on the floor, he noticed that his pants were wet. He did not mspeet what was on the ﬂoor

- :, and no water splashed when he fell He testlﬁed that there was no puddle, “1t was ]ust wet” t

smelled like water,” and it was a “clean, odorless fluid. ” Ronald used hlS hands to get up and E

testlﬁed that his “hands wete wet from different areas.” He did not know where the water came Pt
| ;;"from, how long it had been on the floor, or what caused 1t to be there

“ i 13 Before Ronaid shpped he did not notice anythmg drfferent about the ﬂoor msrde of the = .‘-i. e ke

| stall from the ﬂoor outsrde of the stall and nothmg alerted hrm that the ﬂoor was wet Aﬁer h -

S ifell he notlced the ﬂoor “looked shmy and it looked wet After feelmg my pants lt locked

- .. .:' :-._;-When he was gettmg up frorn the ﬂoor, “1t was wet all over the place,’? the ﬂoor looked : Just

5 _ ‘:. _‘;1t lcoks after they ve moppe ” and it felt hke a“sheen,” or thm ﬁlm.of water from mopping

“[1]t could be” and

f‘_“ :Asked whether the ﬂoor looked hke it was freshly mopped he responded

';"'A'not a jamtor or —I don t kriow.”

14 There were no s1gns in the restroom that stated wet ﬂoor * “_}llSt mopped * o cautro'

Ronald d1d not see any Jamtors when he entered or ex1ted the restroorn and no one entered the

,restroom when he was in there

1[ 15 Ehzabeth Radke testrﬁed that, on the date of the mcldent she was the ass1stant property o

.-: : 'manager for Accessso Servrces the burldmg § property manager If Radke recerved a compl ."'

o ;about a Jamtonal rssue she mformed defendant

i 1 16 At about 12 36 p-m. on the day of the mcldent Radke recerved a work order m Accesso

. “360 work order system” from T 111 Leahy, the tenant contact for Hyatt The work order state .

' ‘There is water on the ﬂoor in the Men $ room on 23 ' Radke routed €. work or er to
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_j_f_,defendant’s janitorial person ” Thereafter Radke recelved a telephone call from Franco askmg_ s

* " her ‘[ils tlns the correct bathroom? Because I don’t se¢ any water i Radke responded * ‘Can - L

- you double check triple check just to make sure and cheek the ladtes on that floor as well?’ » A:-.‘.E:-:"' -

: : “' few minutes later, Franco mformed Radke that there was ‘[s]tlll no water ’o At 12 57 pm.,’ S :

_ Radke sent Leahy a note through the work order system, statmg that “ ‘Rudy [F ranco] is takmé

B care of this, thanks!” ” Radke then closed the work order.

R -1 17 On the day of the mc1dent Radke never received a report regardmg a leak or plumbmg

R issue. Radke did not have any. knowledge of any ‘water on the ﬂoor in the 23rd ﬂoor imen’s -

restroom untll the report about water-in the men’s restroom on the 23rd ﬂoor was generated in

the work order system at 12 36 p.m. Radke tesnﬁed that it was rare to recerve a report of Water

on the ﬂoor of a men s restroom

18. Defendant also attached to its motion for summary _]udgment a sne mspectron report

: prepared by Damel Robmson, a licensed arclntect certlﬁed by the Natlonal Councll of ;

: Archrtectural Reglstratron Boards Aecordmg to Robmson s report, he p formed a srte

| {'fmspected the men’s restroom on the 12th ﬂoor asit had the same type of ﬂoor as the men $

o restroom where Ronald fell

1] '19 Dunng Robmson ] mspectron, an ABM staff member mopped the ﬂoor and allowed 1t t

;dry usmg ABM’s standard materrals and methods Robmson stated that the “[t]he ﬂoor appea‘r

dry; and felt dry to the touch in JllSt over 6 mmutes (6 05 mmutes).” Based on Robmson s testlng -

_and analysxs he concluded that ABM’s “mspecuon -and mamtenance of the bathrooms” at thc

-' _'j '_'bulldmg were reasonable and in accordance w1th nattonally recogmzed practloes and
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I __procedures ” He ﬁ.lrther concluded that, if plaintiff “fell in front of the accessible toﬂet in the 2' .

‘ ﬂoor men s room, the fall was not due to the actrons of ABM »
B 1] 20 In defendant’s motion for summary judgment, it argued that there was no ewdence to

© createa genmne drspute about the fact that defendant’s actions drd not cause the water upon _ '. __{, e

o _’_;1 whrch Ronald shpped and fell to be placed on the ﬂoor in the men $ restroom Defendant also T
; _ -argued that it was undlsputed that it did not have elther aetual or constructrve notrce of the

‘ presence of the water upon whrch Ronald shpped Defendant pomted out that there was no -

e evrdence eonnectmg defendant to the water in the restroom argumg that Ronald testlﬁed that he

' ;_drd not know how the water got onto the restroom ﬂoor or how long 1t had been there and that
‘ dld not see any j&llltOI‘S on the 23rd floor before or after he fell Defendant é Y
.- ._-'.-vshowed that the day porter ﬁmshed cleanmg the restroom at around 9 20 ., . _'lu' i :was 50
mmutes before Ronald fell and that when the day porter would wet mop a ﬂoor' his ract

o wart there untrl the ﬂoor was dry. "

‘ In plamttffs response to defendant s motron for summary ]udgment they argued that the

‘vrdence showed that the “most hkely source of the water on the ﬂoor ‘was Wet moppmg

ecause the Water upon w]uch Ronald allegedly slrppe was “a ﬁne fi m; a sh n, consrstent wi
< ,__the look of a recently mopped ﬂoor ” Plarnt:lﬂ"s also argued that defendant’s assertlon that th

: }i.,was no actual or constructlve notice is nrelevant because they need not show notrce when ther‘

o 'irs some shght ewdence that the condltlon was created by defendant as part of its busmessh
ﬂI 22 In defendant’s reply in support of its motron for summary ]udgment it asserted that the
:.'Wasno genume dlspute as to the matenal facts of th1s case, specrﬁcally that Franco \ n

present m the 23rd ﬂoor restroom for more than an hour before Ronald fell and that had h :

-.-_.mopped the ﬂoor that mormng, it would have been dry less than seven mmutes thereafter




'"Ncs; 1-18-2001

Defendant contended that there were no contrary facts dlsputmg these facts in the record and |

plamuﬁ's arguments were based on pure speculatxon and conJecture regardmg what n:ught have‘ '
o_ccurred. | | 7 - |
: '1] 23_ The trial court granted defendant’s motion for summary judgnlent “t‘of the reaeone sta
1n thxs court’s oral ruling that there is 1o gemune issue of d1sputed fact thh respect to plamtxffs
clauns aga:lnst that defendant.” Th record on appeal does not contam a transcript from the

heanng on defendant’s motlon for summary Judgment

"'_1124 . o h ANALYSIS
25‘. On appeal pla1nt1ffs assert that the tn'.;

favor of defendant We dlsagree

opponent Mashal V. Cn‘y of Chzcago 2012 IL 112341 1I 49 We revzew de novo a f al.

rulmg ona motlon for summary _]udgment Clark Inveshnents Inc W Azrsh*eam Inc 399 ]]1

App 3d 209, 213 (2010)

q ‘27_ - To recover damages based ona neghgence claim, plamtlffs st allege and prove that

defendant owed L duty to piamtlffs defendant breached that_duty,‘ and the breach. was a

. presume the trial court entered the order i in conformny with the law Teton, Tack & Feed LLC v Jim _
= 2016 IL App ( st) 150584 119 Further, we rev1ew the tnal court’s Jndgment, not the reasonmg, and‘
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881 885 (2009) Although a plaintiff is not requn-ed to prove his case at the summary Judgment

T . _‘ stage, he is reqmred to present evidentiary facts to support each element of the cause of acnon

l'!-swtzv Vtcere, 389 TIL. App. 3d 676, 678 (2009). .

. 928 To establish negligence in a slip and fall case mvolvmg a qumd substance on the ﬂoor, as -

here, a plaintiff “need only bring forth facts that. [hrs] fall was caused by a,hqm_d substance on .

 the floor attributable to defendants.” Ishoo v. General Growth PrOpertiés Inc., 2012 L Apn' f 5-':
- (1st) 110919, 1] 21. Spec1ﬁca1!y, “[1]1ab1hty on the part of the defendants may arise 1f (1) one or

- more of defendants is dlrectly respons1ble f01‘ the liquid substancé on the ﬂoor or (2) the

‘irdefendants had actual or construcuve notrce of the hquld substance on the ﬂoor » Id
4 29' P Plamtlﬂ‘s do not argue on appeal that defendant had actual or constmctlve notlce of th

‘Wet ﬂoor Instead they assert that they need not show actual of constructrve notlce 1f the unsafe .

"'condmon ie., the wet restroom ﬂoor related to defendant’ ] b’usnt ssland there was some -

{_‘,‘shgh » evrdence that defendant caused the cond1tto :.;Plamtlffs argue that the 11'1al eourt elred

when it granted summary 3udgment because clrcmnstantral ev1dence extsted that created a

questron of fact as to whether Franco mopped the ﬂoor shortly before the accldent and left the

| .' 130 | Itis well-settled that a plamtrff may estabhsh proxrmate cause v1a clrcumstantlal
| .'.ev1dence Berke v. Mamlow, 2016 IL App (1st) 150397 1[ 35 “Clrcumstantxal ev:ldence is. the
‘proof of certam facts and cn‘cumstances from whlch 2 fact ﬁnder may mfer other connected f
that usually and reasonably flow’ accordlng to the common expenence of mankmd " ff}robel v
:Cuy of C’htcago, 318 Ill App 3d 390, 397 98 (2000) Cu'cumstantlal ev1dence is sufﬁcwnt toF

‘,estabhsh a fact necessary to a cla.nn only when it shows the probabrhty of the ex1stence of the




*+ * No.1-18-2001
g ,,fact_, Id. at 398. Speciﬂcal_ly, “[t]he cir_cumstanti_al facts must be of such a natin'e and s0 relatc '

" to make the coneluswn reached the more probable, as opposed to p0331b1e, one.” I

S ;1[ 31 Here, plarntlffs have not presented sufficient clrcumstantlal evidence to estabhsh that

: : defendant, through its employee Franco, farled to maintain the 23rd ﬂoor men’s restroom m a
o safe manner or that defendant through 1ts employee Franco, caused water to accumulate on the
i | . _-f":';ﬂoor of the restroom The deposrtxons of Ronald and Franco do not estabhsh the probablhty of

' ‘If the mference that plamtlffs seek to draw—z e, that F ranco had reoently wet mopped the ﬂoor of

‘ the 23rd floor restroom and left before it was dry Contrary to plamnﬁ's assertlons, Franco 5 f'

ontlne darly mspectlons of the men s restrooms dld not mclude wet moppmg. In fact Franco

o _'V.,E_testlﬁed tbat he d:d not usually wet mop t the ﬂoors durmg his |
'ijl‘;wrth hnn as there was no mop on his cart. If Franco dld have ‘o \
. Quntrl 1t was dry Plalnnﬁs oﬁ'ered no facts to suggest that Franco d1d not follow these procedure

“on, the day before Ronald’s fall

g Further Ronald testlﬁed that When he entered the restroom, he ‘notrced the ﬂoor_:ook

-shmy and “presentable ? but could not recall whether there Was any “obvrous water on the flgo

: onald also explamed that the floor always Iooked shm‘ and th S when Ronald entered the

‘.‘restroom it looked the same as 1t always d1d Moreove the workorderthat Radke recelved

. ,regardmg a report of “water on the ﬂoor” in the restroom was placed after VRonald fell and ther :

'was no evrdence of any work order about water before h15 fall Accordmgly the testrmony does

i not contam any facts ﬁ'om whrch one could mfer that on them rmng of R ald’s accldent

"::"'L'Franco wet mopped the 23rd ﬂoor of the men’ s restroom and left before 1t was dry -

i 1] 33 Moreover, although Franco testlﬁed that he d1d not generally wet mop the ﬂoors dunn

'__:h.is_inspections, e_ven__if he had wet mopped the 23_rd f__l_oor restroom 'on ‘_the mommg | __of th_e :

10 -

S



o also testlﬁed that, when he would wet mop a ﬂoor he wouid wart there unhl the ﬂoor was_dry

" "N 1-18-2061 -

- me1dent plamtlffs have not presented any evrdence from whzch one could mfer that Franco s

- 7 moppmg would have caused the wet ﬂoor upon whleh Ronald shpped Franeo testlﬁed that he
'started eheckmg the men ] restrooms on the 23rd ﬂoor at 9 20 am. and would work his way
. down to the 6th. ﬂoor, completmg his mspeetrons on the 6th ﬂoor at 1 lam., the same tlme

L plamttff entered the 23rd floor restroom and ahout 90 mmutes after Franco was there. Franco

- and Ronald testxﬁed that he dld not see any Jamtors before he entered Plamtlffs Oﬁﬂed no.

_ evxdence to eontradlet that Franco did not follow these routme proeedures the mornmg before

that the defendants were

B and fell in a shopplng mall Id 1} 1. ’[he plamtrﬁ‘s eomplamt a]leged
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:;_neg;igent_ when they failed to maintain the walkways free of slip hazards, remeve a SIiPPei'Y
R substance or water from the common walkway, and warn or post signs regardmg the shp P ery

. s ;f-_ﬂf' : : substance. Id 1[ 4 In the plamtlﬁ’s mterrogatones, she stated that her fall was “cause d by What.'

B appeared to be 011 or similar substance on the ﬂoor near the escalator '™ Id, 11 6 At her

5 deposrtlon, the plamtlff stated that the substance upon whlch she fell smelied Ilke a type of

':;’“cleamng SOlllthl‘l, such as Wmdex, but that she d1d not see a cleanmg cart or any bottles of

- . : cleamng hqtud in the area. Id. 19 7-8. The pla;ntlff further testlﬁed that, although she d1d not

know where the liquid came from, she knew that the jamtonal staff were * ‘constantly’ LR

icleanmg the escalators by spraylng Wmdex and squeegeemg 1t Id 9 8. Aftér the plaintiff fel

' e1ther the pubhc safety ofﬁcer who searched the area where she fell nor 'th "

‘_manager were able to ﬁnd a hqtud substance on the ﬂoor. Id 1[1] 12-13 __Further the sp111 log

Wlth cleamng solutron and then squeegeed the excess squt:lon onto the floot. Id ﬁ] 19 Th

| . ) defendants argued that the plamtxﬂ"s cla:uns were entlrely based on specul" non and she d1d no

know why she fell Id 1{ 20. Thts court agreed and afﬁrmed summary Judgment Id 1[ 30 Th

court framed the 1ssue as “whether there is any ev1dence that dxrectly proves, or glves nse to

reasonable mference, that the presence of the hqtud substance on the ﬂoor 1s tted to orle or m

'of the defendants » Id 1I 21 In reachmg its declston, the court recogmzedthat the plamtxff

con51stent1y testtﬁed that she stepped on a hqmd substance on the ma]l ﬂoor wh1ch'caused hi

shp and fall but ultmlately determmed that no facts ex1sted to connect the defendants to the
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'_ presence of the hquld substance on the ﬂoor Id 1[1{ 23-24 The court found that the plamtlff dld
-not present any facts to support the proposed mference that the Jamtor cleaned the esca.lator

' between 3 and 3 30 p.m. with cleamng solutlon and then squeegeed the l1qu1d onto the ﬂoor,
‘ there was testlmony that the escalator was not cleaned untll after 9 pm. when the mall Was :

e closed Id 1[1[ 24-25 The court concluded that, “[w]tthout facts that the housekeeplng staff Weré.

respon51ble for the ltquld substance on the ﬂoor no facts support the plamtlﬁ"s cla.nn of

e V:neghgence against the defendants.” Id 1{ 25.

1} 38 Ishaa recognlzed that a platnnft‘ s case may not be based on con] ecture, whxch 1s

: "1n the restroom was when she recelved that work order. Accordmgly, smnlar to Ishoo, the fac

. .': do not support the inference, as. pla:nttffs clann, that Franco was called back to the 23rd ﬂoo

':"Arestroom before 11 am. to wet mop the ﬂoor that he d1d so, and that he 'Ieft before 1- was dry
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1[ 40 Plamttffs assert that Ishoo is d1stmgmshable because, there, numerous other reasonable |

" .‘ "-'-.. i .explanatlons ex1sted regardmg the source of the hquld on the floor, such that the cn'cumstantlal
- 'Efewdence was not suggestive of the Jamtonal services as the source. However plamtlffs 1gnore .

| “the lack of any facts connecttng defendant to the liquid upon which Ronald shpped As ) ‘
s ‘prewously dlscussed, plaintiffs’ suggestlon that Franco had wet mopped the ﬂoor mmutes befo'
R Ronald entered is not supported by the facts. ,Rather as in Ishoo, the hquld upon wh1ch Franco

i - shpped could have come from a number of other sources. We find persuaswe defendant’

: contentron that the llquld could have come from condensanon or water dnppage, a splll ﬁ'ont the:

1nk or toﬂet 1tse1f a man mrssmg the toﬂet whﬂe urlnatlng, or a prewous user causrng a splll

eanmg lipa 8p111 mahaphazard manner Further,lt 1s also s1ble that Ronald’s clothes 'w

5wet aﬁer he feil because he caused Water to splll out of the toﬂet when he h1t the toﬂet dunng

-fall Ronald adnntted that he d1d not know where the water came from and he d1d not notrce tha

_'the. ﬂoor was Wet before he shpped There is no ev1dence upon whlch one. could reasonably mfer

' ;:;'that the 11qu1d that caused Ronald to fall was placed there b : defen ant: implyput; thé mfer

- _-that plamnffs ask thrs coutt to draw is no more probable, as opposed 1o possible, 1

; altemanve sSources. As such plamtlffs have fatled to present any ev1dence mcludma
'- l___clrcurnstantlal to support the1r neghgence clann . ) g
1 41 ~To support plamtlffs argument that the tnal court erred when 1t § anted defendant’
motlon for summary Judgment, they cite Donoho V. O’Connell 13 111 2d 113 122 (195 8) In

Donoho the plamnff fell in the defendant’s restaurant after she rose to exrt took a few steps,

_‘came into contact “w1th somethmg” that caused her to shp and fall Id at 116 The piamttff _

_testlﬁed that aﬁer she fell she observed a p1ece of sm : hed omon rmg ot

stand-up table in the area where she had been Id None of the defendants mployees who
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testrﬁed stated that they saw any omon rings or other debns on the floor. Id at 117. However,
o .‘_f'employee who warted on the plaintiff testified that the ﬂoors were swept every hour and mOpped
'three times a day, and that he saw the bus boy sweep about 15 minutes before the plamtlff feIl _
: ld The bus boy testlﬁed that, if there was anythmg on the tables after he removed the dlshes, he
"‘:.'oleaned 1t off wrth a wet towel and brushed it into the tray Id The Jury found in favor of the j.-_.i l
plamtrff but the appellate court reversed Id at 118
k 142 Our supreme ‘court reversed the appellate court and rernstated the j Jury s verdict, ﬁndmg.__

o 'J‘_'that the plamtrff presented crrcumstantral evrdence from whrch 1t could be reasonably mferred

) L_': that 1t was more Irkely that the onion nng was on the ﬂoor through defe :

'-'customer Id at 124-25 The court noted that the plarntlff presented evrdenc“' that th N mo' 1 rif

:_‘fwas “located besrde the stand-up table cleared by the bus boy, that under e bus boy’s practi

, 'f ‘cleanng up the tables food partrcles eould drop to. the ﬂoor, and testrmo _y that after the biig
oy cleared the stand-up table no one else ate there or was m that area for some 15 mmute S

_.f‘before plamnﬁ' fell” Id

_43 ' ‘__,.;We ﬁnd Donoho dlstznguzshable and are; unpersuaded by plamtrffs rehance on 1t U

5Donoho, whrch mcluded testxmony that the bus boy swe _)t the ﬂoors Just before the plamtrff fellv '

R '_Franco testrfred that he mspected the 231& ﬂoor men E restroom at around 9;.20 a. m., whrch was

| about 90 rmnutes before Ronald entered it, that he drd not even have a mop w1th hrm When he

:‘mspected it, and that wet mopping was not part of h1s usual mspectlon routme. The only
‘ ev1dence that Franco or Radke received a call regardmg water in the restroom was frorn th "l'w

order system showmg that, after Ronald fell Franco was assrgned to chec a report o 'wate

f_the ﬂoor ” Addrtlonally, unhke the plamtlﬁ in Donoho, plamtrffs here do not know the probabl'

Source of the water upon whlch Ronald fell. The court in Donoho found pertment that although
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:1t was possﬂ:)le that another customer could have been the source of the onton rmg on the ﬂoor .
w ;the ev1dence made it more probable that the’ defendant’s employee dropped it. Id at 125. Here,
plamttﬂ's have not presented any ev1dence making it more probable that defendant was the
. source of the water upon which Ronald slipped. As such, we find Donoho dxstmgmshable and ‘

Co nct peISuasrve

S 144 L S CONCLUSION

o : 1[ 45 In sum, we afﬁrm the tnal court’s declslon granting defendant’s motron for summaty

o Judgment

msmE s dumg

to mSpect the men s bathrooms on each ﬂoor thce a day, spendmg ﬁve t' even mtnutes on

'eaeh ﬂoor. At h1s deposmon, Franco was asked “Do you know 1f there was 2 sp11 f watet o

f; the ﬂoor on [June] 24 2014 When you went through on your check'of the bathrooms"r’”

,answered “Honestly, I don’t remember ? He ack:nowledged that he could not say whether he

_._mopped the ﬂoor of the men’ s room on the 231d ﬂoor before the accldent There is no record of

f he d1d

‘whether Franco had mopped the ﬂoor pI'lOI‘ to Ronald’s fall because he'te ttﬁed that

-‘Wet—mop the ﬂoor he drd not have to document what he ‘dld,

n the ﬂoor when Ronald fell

:1] 49 A questlon of fact also ex1sts concernmg whether any wat !

_was due to F ranco ] conduct Defendants argue that even 1f | ranco had mopped the ﬂoor of th

because he testlﬁed that he hegan his

“23rd _ﬂoor bathroom,_he _woma have done s0 at 9:2_0 -g._ ‘
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s ;_‘w?;_daily inspections with the bathroom on the 23rd floor at 9:20 a.m., and ﬁnished his first roundby

B - 1 1 a.m, Franco further stated that 1f he had to mop the floors and the ﬂoor was wet, he would

‘ ':-'"waat ﬂve minutes o so for it to dry. If the floor was really wet, he would put upa srgn preventmg o

'_ | use of the bathroom for thc time bemg Defendant’s argument, however depends on the truth of
,‘. "‘Franco s statements and relies on the fact that Franco actually followed th1s routlne on June 24
2014 There is no record of Franco’s routme that day because he dld not have to document what

| tune he was in each of the bathrooms As a result a ﬁndmg that defendants through F ranco, d1d

“_ not create the condition causmg Ronald to fall rehes ona ﬁndmg that Franco isa credrble

.-_wime_.ssi- o

‘|] 50 The record however, reveals that Franco s credxblhty is an:rssue. Radke testiﬁed thay

June 24 20!4 she recetved a work order from Hyatt concemmg the 23rd ﬂoor men’s bathroo

The order stated “Assrgned to Rudy Franco.” Radke testrﬁed that she spoke to Franco and ds| d

hun to check for water. He reported that he d1d not see. any.water 'Radke wrote back to Hyatt that

“Rud '1s. takmg care of tlns, thanksl” and she mark the status of the work’ order as closed Shi

:l'__stated that “[1]t was [Franco] that went to go check ”'At his deposmon' Fratico was asked ahout :

g thrs work order Shown the entry by Radke he was asked “ [N] obody ever sent you up to take

;Tcare of any water on the ﬂoor of the men’s hathroom of the 23rcl ﬂoor on June 24 2014‘7” F :

="-"answered “Yes, orrcct ” He was asked “th1s was never Sent to you, and you d1d not do -

anythmg that is referenced on here?” Franco answered “Uhn:uhn N

1[ 51 Th1s exchange raises an issue of Franco s credrbrhty that could aff 7__t how the fac ind

v1ews the remalnder of his testrrnony At the summary Judgment stage however the tnal court'-

cannot make cred1b1hty determmatlons or welgh the ev1dence. AYH Holdmgs, Inc v Avreco ;

Inc., 357 Ill App 3d 17 31 (2005) For these reasons, 1 respectfully dlssent




