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2120 DIVISION LLC, an Illinois Limited Liability Company, 1353 )
SEDGWICK LLC, an Illinois Limited Liability Company, OLDTOWN ) Honorable
MANAGEMENT LLC, an Illinois Limited Liability Company, and ) . John H. Ehslich,
ALEX BOLTIN, ) Judge Presiding
)
Defendants-Appellants. )

PRESIDING JUSTICE McBRIDE delivered the judgment of the court, with 0p1n10n
Justices Howse and Ellis concurred in the judgment and opinion.

OPINION
€1  This is an appeal from the foreclosure of separate mortgage loans taken in 2007 and 2008
by fhree limited liability companiés and personally guaranteed by Alex Boltin. After judicial
sales netted less than the mortgage debts, the trial judge confirmed the sales and entergd joint and
several deficiency judgments against the companies and Boltin for $359,193, $262,702, and
$2,279,954, or a total of nearly $3 million. We will refer to these appellants collectively as the
borrowers or the Boltin defendants. The party we refer to as the lender is Northbrook Bank &
Trust Company, or Northbrook Bank, which was not the original lender. The original iender was
Ravenswood Bank, a Chicago entity that failed in 2010 and was tak;an over by the ngeral

Deposit Insurance Corporation. The FDIC sold the Boltin mortgage notes and other assets to

Northbrook Bank. The Boltin defendants contend the trial judge erred by striking their
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affirmative defenses as factually deficient and barred by a principle of banking law that when the
FDIC or its assignees attempt to collect on a failed bank's promissory note, the borrower or
guarantor is estopped from relying on an unrecorded agreement with the failed bank. éee
D'Oench, Duhme & Co. v. Federal Deposit Insurance Corp., 315 U.S. 447 (1942). Thje second
claim on appeai is that granting the lender's motion for summary judgment was in ef}c;t because
the decision was based on an affidavit from a Northbrobk Bank vice president who, ;xéfcording to
the borrowers, had no personal knowledge of loan records createci and maintained by {
Ravenswood Bank. Northbrook Bank timely filed a response brief, but the borrowers ﬁave not
filed a reply brief. -
€2  We first consider the lender's contentions that some of the appellate arguments are moot
or have been forfeited or waived. The lender argues that any portion of the appeal which would
affect the rights, titles, or interests of third-party purchasers of the subject real estate should be
dismissed as moot because the Boltin defendants failed to obtain a Rule 305(k) order §taying
execution of the judgment before ﬁling their notice of appeal. IIL. S. Ct. R. 305(k) (eff: July 1,
2004). This rule provides:
"(k) Failure to Obtain Stay; Effect on Interests in Propertyj.‘ If a stay is not pei.f‘ected
‘within the time for filing the notice of appeal, or within any extension of time granted
*#% the reversal or modification of the judgment does not affect the right, tiﬂé, or interest
of any person who is not a party to the action in or to any real or personal property that is
acquired after the judgment becomes final and before the judgment is stayed; nor shall
the reversal or modification affect any right of any person who is nof a party to the action
under or by virtue of any certificate of sale issued pursuant to a sale based on the |

judgment and before the judgment is stayed." IlL. S. Ct. R. 305(k) (eff. July 1, 2004).
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€3  Thus, Rule 305(k) protects a third-party buyer from the reversal or modification ofa
judgment re ga;ding that property. Furthermore, it is well established that without a s'{ayf an
appeal seeking possession or ownership of specific property thét has already been conveyed to a
third party is moot. Town of Libertyville v. Moran, 179 111 App. 3d 880, 886, 535 N.E'2d 82, 86
(1989).

914  The subject properties are in Chicago and include a ground commercial unit and first

" floor residential condominium unit in a four-unit building at 2120 West Division Streét, a
commercial unit located in a four-unit building at 1353 North Sedgwick Street, and a %'zery large
single-family residence situated at 331-333 West Schiller Street. At the court-ordered T_sherviffs
sale, Northbrook Bank credit bid on the four properties, meaning that it bid the amoi;ﬁt it was
owed for the loans, interest, and the expenses of foreclosing. 2 Michael T. Madison, T effrey R.
Dwyer & Steven W. Bender, Law of Real Estate Financing § 12:84 (updated July 261:5)?‘ It was

' oﬁtbid on only the Schiller property. The trial judge confirmed the four sales on Seﬁ’férfnber 23,
2013, and the Boltin defendants filed their notice of appeal within 30 (iays. Because thefe was no
stay on the enforcement of the judgment orders, the lender sold the Division Sﬁeet residential
unit to a third party on December 5, 2013, the Division Street commercial unit to a thlrd party on
April 8, 2014, and the Sedgwick property on December 10, 2014.

q 5 The lender is not asking us to disregard any of the borrowers' appellate arguments, but to
instead curtail the effect of our ruling in accordance with Rule 305 so that we do not dinﬂnish the
rights of the third-party purchasers. However, we need not analyze ’;his request untii';fitj becomes
apparent whether the appeal is successful in undoing the judgmen‘% order. We will retum to this

argument below.
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96  The lender next contends we should limit the scope of our consideration to the;only order
listed in the borrowers' notice of appeal, which is the order confirming the Jud1c1a1 sales The
lender argues that by failing to list the orders striking the affirmative defenses and grantmg
summary judgment, the borrowers forfeited or waived review of any error in those rulings. We
are not persuaded by this a:rguinent »

97  Illinois Suprenie Court Rule 303(b)(2) requires a notice of appeal to "speciff;;'thé
judgment or part thereof *** appealed from and the relief sought from the reviewing é;)uﬂ." 1.

S. Ct. R. 303(b)(2) (eff. Jan. 1, 2015). However, the briefs, not the notice of appeal i.éts'élf, specify
the precise points to be relied on for reversal. In re Estate of Sewart, 274 Tll. App. 3d 298, 300, n.
1, 652 N.E.2d 1154, n. 1 (1995). "The notice of appeal, which is to be liberally construed, serves
the purpose of informing the prevailing party in the trial court that the unsuccessful litigant seeks
a review by a higher coﬁrt." Sewart, 274 11 App. 3d at 300, n. 1, 652 N.E.2d at 1154,:n. 1.

Where the notice adequately sets forth the judgment complained of and the relief soﬁéht, the
notice is effective and the appellate court has jurisdiction to consider the issues. CitiMortgage,
Inc. v. Bukowski, 2015 IL App (1st) 140780, § 13, 26 N.E.3d 495 Taylor v. Peoples Gas Light &
Coke Co., 275 Il1. App. 3d 655 659, 656 N. E 2d 134, 138 (1995) 5%
§8  Itisnot necessary that the notice of appeal identify a pamcular order to confer
jurisdiction, as long as the order that is identified in the notice of appeal directly relates back to
the order or judgment sought to be reviewed. Taylor, 275 Tll. App. 3d at 659, 656 N.E.2d at 138.
Stated another way, an appeal from a final judgment order entails reyiew of not only the final
judgment order, but also any interlocutory orders that were a "step in the procedural pjriogression"»
leading to the judgment. (Internal quotation marks omitted.) Bukowski, 2015 IL App (1st)

140780, 4 13, 26 N.E.2d 495. This well-established principle is illustrated by Burl‘elalﬂi v. First
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- Charter Service Corp., 76 111. 2d 427, 431-36, 394 N.E.2d 380, 381-84 (1979), in Wh;ié?h the court
held that a notice of appeal referring only to a final judgment order was sufficient to confer
jurisdiction to re'view a prior order for an accounting, because the final judgment was baéed on
the accounting. In Perry v. Minor, 319 Ill. App. 3d 703, 708-09, 745 N.E.2d 113, 118\;(‘2001),
orders barring the presentation of testimony or evidence at trial were directly related to the final
judgment order, and thus, were reviewable based on a notice of appeal referencing Q{I}_ﬂly the final
judgment order. However, in llinois Central Gulf R.R. Co. v. Sankey Brothers, Inc.,,’/j;_8 1. 2d
56, 61, 398 N.E.2d 3, 5 (1979), where the notice of appeal listed only a summary jucglgment order
and not an earlier order dismissing a counterclaim, the court had no jurisdiction to review the
propriety of the dismissal. And, in Long v. Soderquist, 126 Tll. App. 3d 1059, 1062, %}67 N.E.2d
1153, 1155 (1984), a notice of appeal from a summary judgment order as to certain éounts
against certain defendants, that did not refer to an earlier order dismissing other counts against
other defendants, did not permit the reviewing court to consider the dismissal.

99  While the instant appeal was pending, é mortgage lender's contention that its borrower's
notice of appeal was defective was rejected by another panel of this First District in :Bi{kowski,‘
2015 1L, App (Ist) 140780, § 13, 26 N.E.3d 495. The only order referenced in the nd;tif;ge of

| appeal in that case was an order confirming the judicial sale and, like here, the lende;:’r tontended
that the appellate court should not review the dismissal of affirmative defenses or th"é entry of
summary judgment. Bukowski, 2015 IL App (1st) 140780, § 12, 26 N.E,zd 495. The: cbﬁﬁ denied
the lender's request, because the orders dismissing the defendant's:affirmative defenses and
entering summary judgment for the plaintiff were steps in the procedural progressioﬁ ‘Sf the

foreclosure action that ultimately led to the confirmation of the sale. Bukowski, 2015 IL App

(1st) 140780, § 13, 26 N.E.2d 495. The court also noted that when the notice of appeal was

-5-




1-13-3426

issued (whose essential purpose is to advise the prevailing party of the nature of the aépeal), the
lender was "undoubtedly aware" that the only basis for appeal WOi%ld be the arguments that had
been presented in the trial court. Bukowski, 2015 IL App (1st) 140;‘7 80,9 13,26 NE2d 495.

710  We find that the precedent, and in particular, Bukowski, indicate that the orde:_m;
dismissing the Boltin defendants’ affirmative defenses and granting summary Judgment for the
lender were steps in the proéedural progression leading to the order confirming the judicial sales,
and that by listing only the confirmation of sale order in their notice of appeal, the Boltin
defendants encémpassed review of those earlier orders. Furthermore, the lender has remarked on
the considerable attention and time that the lender, borrowers, and trial judge spént With the
affirmative defenses, such as the "docket for this cése is 73 pages long," motion practice on
defects in the borroweré' ansWer and three amended answers "lasted more than 600 da;ys," and
that when the court eventually denied the borrowers leave to refilé, the'court was allg)wing the
lender "at long last to move for summary judgment.” Surel-y then, this lénder, like th; iieilder in
Bukowski, was aware when it received the notice of appeal that the appellants would be revisiting
the affirmative defenses they presented in the trial court. In fact, the lender criti;:izesi‘ the opening
brief on appeal as a "cut-and-paste brief, which, but for the citation of two ca;es, is word-for-
word identical to motions filed in and rejected by the trial court." The lender argues that although
Bukowski specifically addressed the procedural progression of a mortgage foreciosuréé-action, we
should disregard the opinion, becéuse the court was not asked to consider the current arguments
about the bifurcated nature of foreclosure proceedings, or to consid;:r that a borrowéf'g grounds
for setting aside a default judgment of foreclosure are limited by statute once the lerfdér-has filed
a motion to confirm sale (see Wells Fargo Bank, N.A. v. McCluskey, 2013 IL 115469 1[ 27,999

N E.2d 321 (indicating that prior to the filing of the motion to confirm sale, the borrower may
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seek to vacate the default judgment of foreclosure under the standards set forth in section 2- |
1301(e) of the Code of Civil Procedure (735 ILCS 5/2-1301(e) (West 2010)), but after; the
motion to confirm has been filed, the borrower's arguments are limitcd by section 15-%508(b) of
the Illinois Mortgage Foreclosure Law (735 ILCS 5/1508(b) (West 2010))). Howevé'rji!regardless
of whether we describe this legal action as a smgle case, a b1furcated process, ot in mu1t1ple
stages an order entered at any point in the proceedmgs could be charactenzed asa procedural
stép that culminated in the final judgment order. Thus, the questlor} is not whether we can
categorize the suit into distinct phases or when the order was entérzic.d but whether thé g;der
directly relates to the final order specified in the notice of appeal. In this case, the afﬁ%_mative
defense and summary judgment orders di;ectly relate to the final judgment order spe;,ci_ﬁed in the
notice of appeal. Therefore, it is appropriate for us to review the orders discussed in the
appellants' opening brief and we deny the lender's motion to limit our review on the bgsis of the
contents of the notice of appeal. |

1]‘ 11 The lender also argues that the Boltin defeﬁdants forfeited review of thevdisx‘rili%sal of their
affirmative defenses, because the defenses appear in their original answer but not in thelr first,
second, or third amended answers. The lender is relying on the prmc1p1e that when a party files
an amended pleading that does not restate prior allegations or 1ncorporate by referer;ce a prior
pleadmg, then the earlier allega’aons are considered "abandoned and mthdrawn" and the party
has waived any objection to the trial court's ruling on the former pleadmg (Internal quotatlon
marks omitted.) Foxcroft Townhome Owners Ass'nv. Hoffman Rosner Corp., 96 111. 2d 150, 154,
449 N.E.2d 125, 126 (1983) (filing an amended complaint waives review of trial judge's rulings
on the original complaint). Repleading ensures that the opposing party and the courts will be

aware of the points at issue. Foxcroft, 96 IlL. 2d at 154, 449 N.E.2d at 126. It is not coi;sidered
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unduly burdensome for a party to incorporate into 1te ﬁnal pleadmff all the allegatlons that it
wants to preserve for appellate review. Foxcroft, 96 11l. 2d at 154, 449 N.E.2d at 127 In fact, the
effort to replead can be quite minimal and a simple paragraph or footnote in an amended
pleading expressing a desire to preserve dismissed claims would be sufficient to preserve those
issues for appellate review. Bonhomme v. St. James, 2012 TL 112393, 126 n.1, 970 N. E 2d 1n.1;
Saunders v. Michigan Avenue Natzonal Bank, 278 111. App. 3d 307, 312, 662 N.E.2d 602 607
(1996) (finding that a footnote stating prior complaints were attached to preserve d1smlssed
claims for appeal was effective). |

{12 We have considered the iender's argument and the content of the borrowefs' _four answers
and find it apparent that although the amended versions do not properly separate the':Borrowers'
denials from their affirmative defenses, each amendment was an attempt to 1mprove a;ld
elaborate on the prior allegations in order to factually state afﬁnnatlve defenses. Ilhnms authority
indicates that the failure to properly designate an affirmative defense as an afﬁrmatlve'l defense is
merely a technical defect which may be overlooked if the allegations set out the necessary
elements of the defense. Capital Development Board ex rel. P.J. Gallas Electrical Csztracz‘ors,
Inc. v. GA. Rafel & C’o 143 111 App. 3d 553, 557-58, 493 N.E.2d 348, 351 (:1986); 7‘35 ILCS
5/2- 603(b) (West 2010) ("each count, counterclaim, defense or reply, shall be separately pleaded,
designated and numbered"); 735 ILCS 5/2- 603(c) (West 2010) (”[p]leadmgs shall be hberally
construed with a view to doing substantial justice between the parties"); dmerican Naz‘zonal Bank
& Trust Co. v. v. Mar-K-Z Motors & Leasing Co., 11 Ill. App. 3d 1 046, 298 N.E.2d 209 (1973)
(in light of principle that substantial justice between the parties mdy require the libe,{:'a_lE
construction of pleadings, part of an answer Which contained the neoeseary elementé_ ofa

counterclaim, other than designation as such, was treated as a counterclaim).
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13  Accordingly, we will consider the appellants’ arguments, the first of which iszgwhether the
trial judge erred in striking their affirmative defenses as factually deficient and barredby the
D’Oench Duhme doctrine. D'Oench, Duhme, 315 U.S 447. |

914 An affirmative defense assumes that the defendant would otherw1se be hable 1f the facts
alleged by the plaintiff are true, but asserts new matter by which the plamuff‘ S apparent r1ght to
recovery is overcome. Vroegh v. J&M Forklift, 165 1ll. 2d 523, 530 651 N.E.2d 121, 125-26
(1995). An affirmative defense is comprised of allegations that do not negate the essentlal
elements of the plaintiff's cause of action, but rather admit the legal sufficiency of the cause of |
action, and assert new matter by which the plaintiff's apparent right of recovery is defeated.
Vroegh, 165 1. 2d at 530, 651 N.E.2d at 125-26.

915 The facts establishing an affirmative defense must be stated in the defendant:';_s ’e’mswer
with the same degree of speciﬁcify that is required of a plaintiff stating a cause of aeiidn.
International Insurance Co v. Sargent & Lundy, 242 1l App. 3d 614, 630, 609 N. E 2d 842, 854
(1993). A motion to dismiss an affirmative defense pursuant to see‘uon 2-615 of the Code of
Civil Precedure, as with all section 2-615 motions, admits all well;—_pled facts constltutmg the
defense and attacks only the legal sufficiency of those facts. Sarge,'hz‘ &,Lund}}, 242 Ill App. 3d at
630, 609 N.E.2d at 854; 735 ILCS 5/2-615 (West 2010). Where the well-pled facts of an
affirmative defense raise the possibility that the defendant will prevail, the defense should not be
dismissed and a court of review will vacate a dismissal that was entered in error. Farmer City
State Bank v. Guingrich, 139 Tll. App. 3d 416, 422, 487 N.E.2d 758, 762 (1985). In re%ziewing
the sufﬁciency of an affirmative defense, we are to disregard any conclusions of fac?f dr law not

supported by allegations of specific fact. Hartmann Realtors v. Biffar, 2014 1L App (Sth)
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130543, 920, 13 N.E.3d 350. We review de noﬁo an order striking an affirmative défqélse on the
basis of sufficiency. Hartmann Realtbrs, 2014 IL App (5th) 130543, § 20, 13 N.E.3d 350.
916 Inits amended verified complaint, Northbrook Bank described the creatioﬁ of the
mortgage and construction loans in 2007 and 2008 and the modifications in 2008, 2009 and 2010
by its predecessor-in-interest, Ravenswood Bank,‘ and the Boltin defendants, and tha;t the
borrowers failed to repay their debts. Northbrook Bank included supporting exhibit;;aﬁd
specified how it calculated the amounts it was seeking in its lawsuit.
917 For example, With respect to the commercial unit and resicf‘éntial unit on Divisipn Street,
some of the allegations and responses were as follows:
"13. On or about October 30, 2007, Ravenswood Bank extended a constr"ur;ition loan
to Division LLC in the original principal amount of $1,106,000.00 eviden;ed by a
Mortgage Note; Modified by an Amendment to Mortgage Note and Construction Loan
Agreement on or about October 25, 2008; and yet again modified on or about June 30,
2009 by an Amended and Restated Mortgage Note, which increased the principal to
$1,253,000.00 and extended the maturity date to October 25, 2010. The Mo;ftg‘izge Note,
Amendment to Mortgage Note and Construction Loan Agreement; anci Amenided and
Restated Mortgage Note may be collectively referred to hérein as the 'Divisi:i)xi. Note,' and
‘true and accurate copies of same are attached hereto as Exhibit A.
ANSWER: Defendants deny that all of the dates are accurate, but admit'the truth of
the remaining allegations contained in Paragraph 13 of the Second Amende&::@omplaint.
14. The Division Note, as amended, expressly provides that it is secured b§, inter
alia, the Division Moftgage, the Sedgwick Mortgage, and the Oldtown Mortggge, all as

defined and further described below. (Exhibit A, Amended and Restated Morﬁgage the,

-10 -




1-13-3426
atpp. 2-3 A, L& J. ,
ANSWER Defendants admlt the truth of the allegatlons contained in Paragraph 14
of the Second Amended Complaint.” _‘
918 Next, the lender alleged that the lender fully performed its. ;bliéations underif?e Division
Street contracts, however, the Boltin defendants denied the allegation and set out thei;
affirmative defense: |
"22. Northbrook Bank,‘ by and through its predecessor—in—interest Ravensm{pod Bank,
fully performed all of its obligations under the Division Loan Documents, inplﬁd:h1g but
not limited to disbursing substantial loan funds to Division LLC in accordan;:é:'with the
terms and conditions set forth in the Division Loan Documents. |
ANSWER: Defendants deny the allegations in Paragraph 22 of the Amended
‘Complaint. More specifically, Ravenswood Bank failed to perform its 0b11gat1ons under
the written loan agreement by failing to timely fund the cor_}structlon loan and by acting
in a dual role as both lender and general contractor of the construction p:o;ect,, andas a
result, caused the default on the loan agreements. More specifically, on severai occasions
when Defendants were not in default under the Loan, Defendants fulb; satisfied the
| 'Conditions Precedent to Disbursement' of the Construction Loan Agreement, 'dated |
October 30, 2007 (Construction Loan Agreement at 4, 'Conditions Precede.nt‘to
Disbursement,’ Exhibit "C" to Plaintiff's Verified First Amended Complaint to Foreclose
Mortgage and for Other Relief), but, nevertheless, Plaintiff failed and refused, ‘without
just reason, to fund said loan. On each of these several occﬁsioris, Defendan’és also
satisfied all conditioné contained in Paragraph 6, 'Disburséfnent of the Loan' FOTi:" tz.he same

Construction Loan Agreement. These delays in funding cai_ised interest to ac‘érﬁe on the
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Notes unnecessarily and resulted in Defendants not having sufficient loan proceeds
available to complete the project and pay off the Loans to the banks.
23. As described in further detail herein, Division LLC defaulted on its ofblbigations to |
Northbrook Bank under the Division Mortgage and Division Note when it failed to make
. arequired monthly interest payment on May 25, 2010 and;"?e'ontinuing thereafter.
ANSWER: [Defendants repeated their response to paragraph 22.] i
24. As described in further detail herein, Division LLC' defaulted on its obhéatlons to
Northbrook Bank under the Division Loan Documents When the Division Nete matured
on October 25, 2010, and Division LLC failed to pay to Northbrook Bank the entire
outstanding principal and accrued interest.
ANSWER: [Defendants again repeated their response to paragraph 22.]" |
€19  This format of allegation and answer/repetition of paragraph 22 continued with respect to
the other properties. According to Northbrook Bank, the Boltin defendants repeated the
statement in paragraph 22 a total of 44 times in their third amended answer. Northbrhbk Bank
moved to strike the third amended answer as deficient on faets, and after briefing and oral

arguments, the trial judge granted the motion and did not grant further leave to amend the

,'z: : .3

answer.

920 Now in apparent reliance on paragraph 22 and its numerots rerteratrons in the third
amended answer, the Boltin defendants contend they alleged "sufficient facts to support their
defenses" and that if there was a need to interpret the facts or draw any inference from them, .
those interpretations and inferences should have been drawn in their favor. Although they listed
nine affirmative defenses in their original answer (breach of duty of good faith and farr dealing;

fraud; breach of duty to mitigate; breach of fiduciary duty; coventurer or partnership‘; statute of
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limitations; and waiver, estoppel, and laches), on appeal they address only the first c{efense and
have, therefore, waived our review of the others. Roiser v. Cascade Mountain, Inc., 367 111. App.
3d 559, 568, 855 N.E.2d 243, 252 (2006) (appellant's failure to provide reasoned arguinent
results in waiver of appellate consideration); IlL. 8. Ct. R. 341(h)(7) (eff. Feb. 6,2013) (?'Points
not argued [in the appellant's brief] are waived and shall not be raised in the reply brief, in oral
argument, or on petition for rehearing.").

€21 The duties of good faith and fair dealing in performing the terms of a contraclt are duties
that are implied in every contractual relationship. Bank One, Sprmgﬁeld v. Roscetti, 309 111. App.
3d 1048, 1059-60, 723 N.E.2d 755, 763 (1999); Prudentzal Insurance Co. ofAmerzca V.
McCurry, 143 TIL. App. 3d 222,225,492 N.E.2d 1026, 1028 (1986) (a covenant of good faith
and fair dealing in performance is implied in every contract as a matter of law, absent an express
disavowel). The duties of good faith and fair dealing are an 1mphed agreement to refram from
doing anything which will destroy or injure the other party's i ght to receive the fruits ‘of the
contract. Prudential Insurance Co. of America v. Van Matre, 158 T1l. App. 3d 298, 308, 511
N.E.2d 740, 746 (1987) (citing 17A C.J.S. Contracts § 328, at 286 (1963)). |

€22 There are, however, no factual statements or exhibits which substantiéte the cénclusory
statements that Ravenswood Bank "failed to perform its obligations," "failed and reﬁié’ed ** to
fund such loan," and acted "in .a dual role as both lender and genetal contractor of th_e
construction project, and as a result, caused the default on the loan agreements." Foé‘ﬁsing on the
first statement, there are no facts, such as the dates and dollar amoiipts, supporting tﬁe:f:céonclusion
that the bank "failed to perform its obligations." And the subseque;it allegaﬁoﬁ, "More
specifically, on several occasions on Plaintiff failed and refused sk to fund such léaﬁ" does not-

actually provide any specifics. Even when we read paragraph 22 as a whole, it is unclear what
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the lender specifically did or failed to do in breach of its duties of good faith and faif &ealing in
the performance of its contracts with the borrowers. There is also rio factual basis fof_ the
statement that Ravenswood Bank had "a dual role as both lender and generél contraé:iter.of the
construction project.” ”

q i3 Furthermore, the Boltin defendants cite the principle that 1n a sectiorrx 2-615 preceeding,
all inferences and interpretations of the facts are to be construed in favor of the non-;rfeving
party, Eut there are no facts alleged from which we might draw inferences or make |
interpretations. Because Illinois is a fact pleading jurisdiction, we must disregard conclusions of
fact or law that are unsupported by specific factual allegations. Kilburg v. Mehiuddin, 2013 1L
App (1st) 113408, § 20, 990 N.E.2d 202. Conclusions of fact or law are insufficient _tor state a
cause of action regardless of whether they generally inform the defendant of the nat;ré of the
clalm against him. Coghlan v. Beck, 2013 IL App (1st) 120891, § 22 984 N.E.2d 132

924 The Boltin defendants also argue they "clearly spelled out" thelr afﬁrmatwe defenses, but
they support this argument by citing portions of their original answer to the second amended
complaint, which is a version of their answer that they abandoned and w1thdrev§ by amendmg it -
(three times). Foxcroft, 96 111. 2d at 154, 449 N.E.2d at 126. None of the prior Version’s of the
answer are at issue and none can be used to show that the trial judge erred when he dismissed the
final version. We consider the Boltin defendants' reliance on the abandoned version to be an
implicit concession tﬁat the latest version lacks sufficient factual allegations to state an
afﬁrmative defense.

925 Furthermore, even that prior pleading lacks sufficient facts. According to tha_'t i;ileading,
Boltin's intention for the Schiller Street property was to construct 'aA buﬂding with e1ght two-

bedroom condominium units and an underground parking lot and he went so far as t ‘get
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approved for a $2.5 million construction loan, obtain building permits, and begin to prepare the
building's foundation. However, he realized he would need more land to actually complete the
condominium project and that he would have to borrow an additional $100,000 to purchase it.
He spoke with Eric Hubbard, who was Ravenswood Bank's president, chief lending ofﬁcer, an(i
a member of its board of directors, and also the owner of his own real estate management
company. Hubbard refused to increase Boltin's loan and said "'everything would be aﬂ right' " if
Boltin instead built a 6,800 square foot single-family home and retéined Metro Hon%‘e ‘Chicago as
the projecf’s general contractor. The Boltin defendants "could havé solci or fented" the A
condominiums and were opposed to constructing a single-family Home ina neighbo}hbod where
there were only multi-unit buildings and horse stables. The general contractor that Huli)bard told
Boltin to use, Metro Home Chicago, was owned by Roger Luri, who was also a real éétate broker
and the bank's chief executive ofﬁcér and amember of its board of directors. At the time, Boltin
was unaware that Luri had roles at the bank and thus had a conflict of interest. (The pleading
does not elaborate on the conflict of interest.) Luri "and Ravenswood Bank promised and
convinced Defendants that they already had a buyer for the single-family home, Whé‘ '\"ivould
immediately purchase it when construction was completed, or even before the compiétion of it,
at a substantial profit to the Defendants.” However, "[d]uring the’project, Luri, Hubl}ai‘d, and
Ravenswood Bank engaged in three unjustified work stoppages, \X;hich totaled appréximately ten
(10) month[s], and charged Defendants a commercially unreasonable fee of fifteen percent
(15%) for Luri's and Ravenswood Bank's role in the project. " Beé':apse" of the accurrziuiating
interest, Ravenswood Bank was able to force the Boltin defendants to cross—collaterizé the

Schiller loan with other assets. And, then, "[u]pon information and belief, that conduct, and
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possibly other conduct, caused a breach of loan agreements betwef_n Ravenswood Baﬁk and
Defendants which was completely, or substantially, responsible fol the delinquency‘sg fhe loan."
9126 Although the allegations are somewhat unclear, the gist is that (1) Hubbard, m hls
capacity at Ravenswood Bank made promises and misrepresentations which mduced the Schiller
corporation and Boltin to borrow money to build a single-family home, (2) Luri's brol;erage and
general contracting companies overcharged for their work, and (3) Luri engaged in work
stoppages on the Schiller construction which entitled Ravenswood Bank lo delay loan.
disbursements to Luri's company, increass the interest debt, connect the various loans, and then,
in some unstated way, cause the Boltin defendants to become delinquent on the loans. The Boltin
defendants argue these allegations "clearly spelled out" that "once Boltin hired Luri .and [his
company] Metro Home Chicago (at Ravenswood's insistence), [thé bank] had comple'_t.e:control
of the construction and the use of the loan proceeds for the construction." We fail to f;séef how it
would be advantageous to the general contractor or lender to delaﬁ‘the pace of const'?hllction
without cause and impair a borrower's ability to make timely installment payments to lts
contractor and lender, but in any event, the specific allegations are that Luri's company, not the
bank, caused work stoppages which disrupted the repayments and caused the defaults. The
pleading lacks any factual allegations indicating that the conduct of the general contrastor should
be attributed to the bank and entitle the borrowers to avoid their repayment obligations to the
bank. Furthermore, the pleading lacks specific allegations indicating the borrowers satisfied the
conditions precedent for loan disbursements, showing that Luri's Wl?rk stoppages Wéfé
unjustified, and explaining how delaying the Schiller construction fimpaired'not onlf’g';tl;ie
repayment of the Schiller loan but also the Division and Sedgwiclé‘loans. Again, thelﬁrihciple

that all possible inferences and interpretations of the facts ate to bé drawn in favor of the Boltin
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defendants is not triggered by conclusory and incomplete allegations. Kilburg, 2013 IL App (1st)
113408, 920, 990 N.E.2d 202. When we disregard all the conclusions of fact or 1aw€iﬁic£)t
supported by allegations of specific fact (Hartmann Realtors,2014 IL App (5th) 136543, 920,
13 N.E.3d 350), we can only conclude that this abandoned Versioﬁ of the answer doe%ssj’hot state
an affirmative defense to the bank's allegatlons for foreclosure ' .

ﬂ 27  The Boltin defendants also argue that a clause in one of the 2008 loan modlﬁcatlon
contracts is ineffective and does not prevent them from relying on the affirmative defense of
breach of the duties of good faith and fair dealing. That clause states, "11. Each Obligbr hereby
ratifies and confirms his or its respective obligations and liabilities *** and acknowledge that he
or it have no defenses *** against the enforcement by Lender of their respective obligations and
liabilities under the amended Note, the Guaranty and other Loan documents, as so a{xfended."
The Boltin defendants contend that when they executed this contract, they were una;ve:ire ofthe
potential for an affirmative defense to this foreclosure suit, and, thus could not have.‘effectively
reieased this defense. Given our conclusion that the Boltin defend’ams failed to factti';ljly plead an
affirmative "defense,. this clause has no bearing on the appeal and Qe need not aﬁaly%e ;he
argument. | x

928  Another major obstacle facing the Boltin defendants is thag eve;l if they had set eut
sufficient facts, their affirmative defehse is barred by the D'Oench Duhme doctrine. Tile premise
of the affirmative defense is that but for Hubbard's promises (he said " 'everything would be all
right ' " if the building plans changed from an eight-flat to a singleiﬁamily home and Luri's
company became the general contractor) and lack of disclosure (Luri was not only a general
contractor but was also involved in the bank's leadership), the Boltin defendants would not have

changed the construction plans, taken the Schiller loan, and hired Luri's company, which were
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decisions that led to the Schiller loan delinquency, cross-collateralization, and all three defaulfs.
Hubbard's alleged representations or conditions are unrecorded terms between the lender and the
borrowers which D'Oench, Duhme bars as a defense to a foreclosure action by the FDIC or the
FDIC's assignee.

929 The D'Oench, Duhme doctrine is both a common law and statutory principle;tﬁat applies-
to the FDIC and its assigns when dealing with the loans of a failed lender. Communzty ‘Bank of
the Ozarks v. Federal Deposit Insurance Corp., 984 F.2d 254 (8th Cir. 1993) Accordmg to
Northbrook Bank, it was required to obtain the FDIC's permission to mvoke the speglal powers
of the D'Oench, Duhme doctrine in these proceedings and the FDIC gave its approval?: :

930 _The doctrine arose from a 1942 Supreme Court decision in which the FDIC,,as the
receiver for a failed bank, brought an action against the maker of a $5,000 demand riot;e, and the
court held that the maker could not rely on an affirmative defense that was not apparent from the
face of the agreement (lack of consideration). D'Oench, Duhme, 315 U.S. at 456. The bank's
president and the maker executed the note with the understanding that it was nbt genuine and the
bank would enforce only the interest terms. D'Oench, Duhme, 315 U.S. at 456. ;Fhe bank
president wanted to have the $5,000 demand note in the bank's portfolio in order to féljsely inflate
the bank's assets and conceal its true health from bank examiners. D’Oench Duhme 3 15U.S. at
456 The court ruled that the FDIC was entitled to rely on the bank's official records of its rights
and obligations and to disregard the additional terms between the bank president and note maker.
D'Oench, Duhme, 315 U.S. 447. The doctrine has expanded into a rule that protectsifh;f: FIDC, as
receiver of a failed bank or as a purchaser of its assets, from a borrower who has " 'léﬁt himself
to a scheme or arrangement' whereby banking authorities are likely to be misled." Beighley v.

Federal Deposit Insurance Corp., 868 F.2d 776, 784 (5th Cir. 1989) (quoting D'Oench, Duhme,
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315 U.S. at 460). The doctrine applies even when the borrower dde?s not intend to dgcéive
banking authorities. Beighley, 868 F.2d at 784. | ;

931 Eight years after D'Oench, Duhme was decided, Congress codified the doctri"né in the
Federal Deposit Insurance Act. See 12 U.S.C. § 1823(e)(1) (2012). The public pOlié)}' j_éhat
underlies the precedent and statute is "to allow federal and state examiners to rely on a bank's
records in evaluating the worth of the bank's assets, to encourage prudent consideration in
lending, and to assure proper [contemporaneous] recordation of banking acts to guard against
collusive or erroneous reconstruction of terms." Community Bank of the Oza%k&, 984 Fi2d at 256-
57 (citing Langley v. Federal Deposit Insurance Corp., 484 U.S. 86, 91-93 (1987)). .'

932 Thus, defenses based on representations that are not recorded in the ﬁnanciaf iﬁstitution‘s
official documents are barred, including fraud in the inducement,"misrepresentationéf‘, and oral
modifications. Community Bank of the Ozarks, 984 F.2d at 257, éowen v. Federal Dej‘?osz’t
Insurance Corp., 915 F.2d 1013, 1016 (5th Cir. 1990) ("transactio’ﬁs not reflected on the bank's
boéoks do not appear on the judicial radar screen either"). In Langley, for instance, béﬁr‘;’;owers
contended their notes were procured by the bank's misrepresentations that certain Lou%siana
property was larger than it was, included 400 mineral acres when it containedf only 75 acres, and
that there were no mineral 1eas§s encumbering it, when in fact there were mineral leas:es.
Langley, 484 U.S. at 89. "[T]he essence of [the borrowers'] defense against the note islthat the -
bank made certain warranties regarding the land, the truthfulness of which was a condmon to
performance of their obligation to repay the loan." Langley, 484 U.S. at 90-91. There Wwas no
record of these representations in the notes and personal guarantees that the parties executed, nor
did they appear in the bank's records or in the minutes of its board-of directérs or loan*

committee. Langley, 484 U.S. at 89. Accordingly, once the FDIC Wwas appointed as receiver and
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substituted for the bank, the borrowers were not permitted to rely on these terms as conditions or
defenses to payment of the notes. Langley, ,484 U.S. at 89.
933  Similarly, here, the borrowers are arguing that certain statements were made and the
truthfulness of those assurances is a condition to the performance of their obligation:icc’) repay the
loans. Also, here, however, there is no indication in any bank recdfd or other docun;r;t,cited by
the borrowers that Ravenswood Bank conditioned the Schiller 105;1 on the borrowefs ;éplacing
the condominium project they intended with plans to construct a si:;lgle-family home, ;equired
the borrowers to use Luri's company as the project's general contre;;;tor; or assured th:é;i)orrowers
that if they took these steps, there would be a buyer waiting to purchase the home at ialéprice that
was profitable to the borrowers. Althougﬁ the borrowers contend these conditions or pfomises
are what led to Luri's company being in the position to cause 10 months of work stoppages,
increased interest, ameﬁdmcnts to the loan agreements, and ultimately the borrowers' default, the
borrowers may not rely oﬁ these oral statements as an affirmative defense to the bank's
_allegations. Langley, 484 U.S. at 89.
934 The borrowers contend the D'Oench, Duhme doctrine appliés only to "secreﬁlf'f or
"unwritten, oral misrepresentations;" and does not apply here because the FDIC andle\iorthbrook
Bank should have been put on notice by the written loan records t}f.;atlthere was an ir;r?lpr()per
relationship between Ravenswood Bank and Luri's contracting éoﬁlpany, Metro Home Chicago,
" because "Metro Home Chicago" clearly appears in the loan documents. Therefore, although
Boltin contends Ravenswood Bank's loan records did not make him aware of Luri's various roles,
these same records should have made the FDIC and Northbrook Bank aware of this inﬂpropriety.

This is unpersuasive in part because D'Oenche, Duhme means that the FDIC examinets were not

expected to second guess the "facially unencumbered notes," .could rely on the analji’s.i'__s of their
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"[s]preadsheet experts" rather than seek the opinions of "historians!' and "soothsayefé,;{; and did
not have a "duty to compile oral histories of the bank's customers and loan officers." Bowen, 915
F.2d at 1016. When the FDIC is deciding whether to liquidate a failed bank or take another

_ course of action, time is of the essence. The FDIC's evaluation "must be made 'with great speed,
usually overnight, in order to preserve the going concern value of the failed bank and évoid an
interruption in banking services.' " Langley, 484 US at 91 (quoting Gunter v. Hutché@%ion, 674

~ F.2d 862, 865 (11th Cir. 1982)). The FDIC would not be able to make a reliable and ﬁmely
evaluation if it was held to the investigative standard that the Boltin defendants now' pfropose.
The FDIC is entitléd to act under the assumption that bank recordé containing seeminély
unqualified notes are not in fact subject to undisclosed conditions.Langley, 484 USs. at91.
Fﬁrthermore, even if the FDIC examiners had realized in this instance that Luri had ghi;ultiple
roles in the financing and construction of the financed project, the examiners would have no
apparent basis for concluding that the arrangement was a cor;dition of the loan. There are no
bank records indicating the financial institution or any individual required Boltin to hire Luri's
company, forced him to replace the condominium plans with the large single-faﬁﬁly Home that
could not be rented or sold like the individual condominium units, or promised Bolti:h%that a
ready buyer was awaiting the completion of a single-family home. Therefore, regardlé’ss of
whether "Metro Home Chicago" or Luri's name appears somewhere in the loan file, :D_i’Oench,
Dithme bars the affirmative defense . "

935 The Boltin defendants cite Community Bank of the Ozarks but do not discus‘sfhe case or
argue that it supports their position on appeal. To the contrary, in éomihunity Bdnk of l‘he
Ozarks, the court affirmed the trial judge's determination that D'Oench, Duhme and 12 US.C. §

1823 barred a defense based on terms that were not recorded in the bank's files. Community Bank
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of the Ozarks, 984 F.2d 254; 12 U.S.C. § 1823 (2012). Similar to the Boltin defendaﬁts, the
defendants took loans to acquire and develop three lots-in Sunrise Beach, Missouri, but they had
difficulty finding buyers. Community Bank of the Ozarks, 984 F2d at 256. f)espite Ee?iﬁng given
additional time to repay their debt, they defaulted, and the lendingil{nank also failed. Cg_.mmunityv
B(.znk of the Ozarks, 984 F.2d at 256. After the FDIC stepped in, the properties wereiséld by a
successor bank, but the sale left a large deficiency owing, and in response to a claim‘rfgj)r a
deficiency judgment, the borrowers contended the lending bank made certain promises in
connection with the loan. Community Bank of the Ozarks, 984 F.2d at 256. These statgments
included promising to defer repayment for a reasonable time after construction while the
developers found buyers, increasing the loan to fund additional stages of construction, and
making reasonable efforts to finance buyers. Community Bank of the Ozarks, 984 F2d at 256.
The bérrowers' only documentation of these assurances was a Iettc?}' they sent statingi"_their

" understanding of the agreement,’ " but this letter was not in the »b;ank's files and thlfs ‘met none
of the statute's requirements, which were for the terms to be in writing, contfemporafie:c‘)usly
executed with the note by both parties, approved by the bank's loait committee,_ and an official
part of the bank's records since their execution. Community Bank of the Ozarks, 984 F.2d at 257;
12 U.S.C. § 1823(e) (2012). In an attempt to get around D'Oench, Duhme, those borrowers also
contended that because some of the employees of the failed bank had gone to work for the
successor barnk, the new bank could not claim ignorance of the special terms. Community Bank
of the Ozarks, 984 F.2d at 257. Unfortunately for those borrowers, however, it is a well-settled
proposition that the FDIC's knowledge of an unrecorded agreement or representatiofl does not

affect the application of the statute. Community Bank of the Ozarks, 984 F.2d at 257.. This case

does not support the current borrowers' appeal.
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936 The Boltin defendants also cite but do not attempt to apply Howell, which is a case in
which the court rejected the FDIC's reliance on D'Oench, Duhme. Howell v. Contineni‘al Credit
Corp., 655 F.2d 743 (7th Cir. 1981). As Northbrook Bank argues, the court's reasons tior
determining D’Ovench Duhme was not controlling there do not exist here. The equie;ﬁent lease
that the FDIC was attempting to enforce had bilateral obhganons Wthh the or1g1nal lender had
breached. Howell, 655 F.2d 743. Thus, the lease itself was the basxs for the defense. Here like in
D'Oench, Duhme, there are facially valid notes which impose umle}teral obligations on the
borrowers to repay the bank. “

937 For these reasons, we find that D'Oench, Duhme barred the.Boltin defendante’ affirmative
defense, regardless of whether it was pled in sufficient detail, and that the trial judge was correct
in rejecting it.

938  The next issue is whether the trial judge erred in granting sﬁmmary judgment e'n the
lender's complaint for foreclosure. The Boltin defendants opposed the motion on grqends that it
was supported by inadequate affidavits. Summary judgment is appropriate Where the pleadings,
depositions, admissions and affidavits on file, viewed in the light_thost favorable to the
nonmoving party, reveal that there is no genuine issue as to any miterial fact and thatjfthe moving
party is entitled to judgment as a matter of law. 735 ILCS 5/2-100§(c) (West 2010);‘deima ‘
Construction Services, Inc. v. St. Paul Fire & Marine Insurance Co., 227 111. 2d 102, iOG, 879
N.E.2d 305, 308 (2007). "Summary judgment is a drastic remedy and should be allowed only
when the right of the moving perty is clear and free from doubt." Jopes v. Chicago HMO Ltd. of
Lllinois, 191 1L 2d 278, 291, 730°'N.E.2d 1119, 1127 (2000). An order granting summary
judgment is reviewed de novo. Kajima Construction, 227 111 2d at 106 879 N.E.2d at 308. In

addition, we review de novo a trial court's ruling regarding the sufficiency of an afﬁgiawt which
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supports a motion for summary judgment. Jackson v. Graham, 323 Tll. App. 3d 766, 773,753
N.E.2d 525, 531 (2001) (reviewing de novo a motion to strike an affidavit attached fo amotion
for summary judgment). »

439  The record indicates that the Boltin defendants filed an unverified third amended answer
to Northbrook Bank's verified third amended complaint. Once a verified pleading is filed by one
party, all subsequent pleadings must be verified, unless excused. 735 ILCS 5/2-605(&):(Wesf
2010) ("If any pleading is so verified, every subsequent pleading must also be verified, unless
verification is excused by the court."). There is no indication that the trial court excﬁsed the
Boltin defendants from verification, thus, theirvunveriﬁed answer is treated as a nullifj} and the
well-pled facts in the verified complaint are deerﬁed admitted. Marren Builders, Inc. v Lampert,
307 IL. App. 3d 937, 942, 719 N.E.2d 117, 122 (1999) ("the oourf’énust regard the un{r'e;iﬁed
pleading as if it was never filed"); Pinnacle Corp. v. Village of La?ée in the Hills, 25-‘8' fll. App. 3d
205, 209, 630 N.E.2d 502, 506 (1994) ("When a subsequent pleading is not verified, if is as if the
unverified pleading was never filed; it niust be disregarded."); Florsheim v; Travelers Indemnity
Co. of Illinois, 75 TI1. App. 3d 298, 309, 393 N.E.2d 1223, 1232 (1979) (the failure to i‘lle a
verified answer where one is required constitutes a failure to plead and results in all V\}ell—pled
facts being deemed admitted).

40 The factual allegations of nonpaymeﬁt and default under the-Division, Sedgvzﬁ;ek, and
Oldtown loan agreements, and the unconditional repayment guaranty by Boltin perseﬂally were
admitted and uncontroverted allegations. It was, therefore, appropfiate for the court to "'p’roceed
on the basis of Northbrook Bank's affidavits to enter judgments of foreclosure Fi zrst F ederal
Savings & Loan Ass'n of Ottawa v. Chapman, 116 111. App. 3d 950 954-55, 452 N. E 2d 600, 604

(1983) (if the factual allegations of foreclosure are not controverted by an answer, then an
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affidavit attesting to the facts of the complaint is sufficient evidence on which to enter a
foreclosure decree); 735 ILCS 5/ 15-1506(a)(2) (West 2010) (section of the mortgage foreclosure
statute stating, "where all the allegations of fact in the complaint have been proved by, .
verification of the complaint or affidavit, the court upon motion sui;pported by an afﬁidé\;it stating
the amount which is due the mortgagee, shall enter a judgment of,fpreqlosure as reqtle}sfed in the
complaint"). -

§41 Inthe trial court, and now on appeal, the Boltin defendants contend, however, ;chat
Northbrook Bank's affidavit and supplemental affidavit of pro;)f regarding the amounts due and
owing were defective because the afﬁe;nt, Northbrook Bank vice president Kimberly Qkoye,
based her statements in part on data that was compiied by personnel of the now defunct
Ravenswood Bank. They cite Illinois Supreme Court Rule 191 (a) for the propositiof{ that an
affidavit in support of a motion for summary judgment must be based on personal kﬁdwledge.
T11. S. Ct. R. 191(a) (eff. Jan. 4, 2013). That rule states in relevant part:- .

" Affidavits in support of and in opposition to a motionfor summary judé:rrfeht under
section 2-1005 of the Code of Civil Procedure *** shall bef}-'made on'the .pers_f(')f%al
knowledge of the affiants; shall set forth with particularity :the facts upon Wthh the
claim, counterclaim, or defehse is based; shall have attached thereto sworn or certified
copies of all documents upon which the affiant relies; shall not consist of conclusions but
of facts admissible in evidence; and shall affirmatively show that the affiant, 1f sworn as a
witness, can testify competently thereto. If all of the facts to be shown are not within the
personal knowledge of one person, two or more affidavits shall be used." III.V:S:; Ct.R.

- 191(a) (eff. Jan. 4, 2013).
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942  The Boltin defendants contend that because Okoye had no personal knowledge of the
accounting procedures used at Ravenswood Bank, she was not competent to testify in person or
swear in the affidavits to the validity of the accounting data used in her damage calculdtions.
They suggest that Northbrook Bank should have found a former ed1ployee of Ravensdfood Bank
to lay a proper foundation for admitting the historical information and, that without thxs witness,
it was improper for the trial court to enter summary judgment. | ,
€43  Northbrook Bank responds that Okoye's affidavits were comprehenswe and addressed
not only the history of the loans and defaults, but also Okoye's ab111ty to authentlcate the
Ravenswood Bank records used in her calculations. Northbrook Bank pomts out that the
borrowers did not try to depose Okoye or conduct other discovery in an effort to prepare a
counteraffidavit or present other evidence in opposition to her factual affidavits which included
her reasons for relying on the accuracy of her employer's records. The bank also argues that
without a counteraffidavit or other evidentiary material, the facts m the affidavits stood
uncontradicted. See F.H. Paschen/S.N. Nielsen, Inc. v. Burnham Station, L.L.C., 372 Ill. App. 3d
89, 92-93, 865 N.E.Qd 228, 232 (2007) ("courts must accept an affidavit as true if it ‘is“
uﬁcontradicted by counteraffidavits or other evidentiary materials"); Kugler v Southmark Realty
Parmers III, 309 TiL. App. 3d 790, 795, 795, 723 N.E.2d 710, 714 (1999) (same). The¥ also point
out that the Boltin defendants fail fo cite a single case involving the business recordd of a bank or
indicating that an employee of a successor bank cannot rely on and authenticate the %fec}ords of its
prédecessor, and that there is case law to the contrary. |
€44 We agree with Northbrook Bank. The motion and supporting affidavits for summary
judgment and the order of foreclosure and sale were so detailed that they span more than two full

volumes of the appellate record. Okoye's first affidavit was factually detailed and was'
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accompanied by documents which she relied on, such és the. loan agreements and amendments,
property tax payment records, and numerous printouts from the "ié’én accounting sy%te;m" of
vRavenswood Bank which detailed payment, interest, and 1ate»char§e transactions tha_{t 7$;Nere
posted to the borrowers' accounts. Her second affidavit, which is t};e oﬁe the Boltin défendants |
focus upon, addressed her personal knowledge about the loan file and why the accounting
records were reliably accurate. Okoye swore:
"1. This affidavit acts as a supplement to my affidavit of proof and is tendéfed for the
- purpose of addressing the new requirements of Illinois Supreme Court Rule 1i’3. The
Supreme Court order for this new Rule 113 was entered on February 28, 20 1'31, after [
executed my original affidavit of proof on January 23,2013, énd after [Nortﬁbfook Bank]
filed its motion for summary judgment on February 15, 2013. The new Rule:’%';l‘l’3 goes
into effect May 1, 2013, before the hearing on our motion for summary judgmérit on May
9,2013. “
2. As part of my job duties, first as a commercial loan 6fﬁcér at Northbréo"k Bank in
2010 and then as an assistant vice president in 2012, I have administere(i and (;verseen
commercial loans in litigation. This generally includes loans which originally were made
by Northbrook Bank's predecessor in interest, Ravenswood Bank, and speciﬁdally
including the loans in foreclosure in this case. o
3. In conjunction with my affidavit of proof, as an employee and agent of Plaintiff, I
-reviewed the loan file, all of the loan documents relating. t'b~"§he three loans ar-.idb'f properties
at issvue in this case and referred to in.my affidavit,-and ﬁléﬂ with the court ai'o‘hg with the
summary judgment motion. I also reviewed payment histoiéjz records relating‘ftc‘i the three

loans and properties at issue in this case.
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4. As part of my job duties, first as a commercial loan officer at Northbrook Bank in
2010 and then as an assistant vice president in 2012, I became familiar with Ravenswood
Bank's then-regular business practices and procedures, including those related to
bookkeeping and the associated accounting and computer systems that maintain
borrowers' accounts and ioan information, as deséribed herfein. Asa commefbi?l loan
officer and assistant vice president, I have also become farf;_ﬂiar with RAVENSWOOD
BANK's accounting software by reviewing it regularly in,fgreolosure cases iﬁ\folving
loans made by RAVENSWOOD BANK and by communicating with former :
RAVENSWOOD BANK employees, including those in operations whom Northbrook
Bank retained after it acquired RAVENSWOOD BANK's assets from the FDIC.

5. RAVENSWOOD BANK utilized an accounting software program called Fiserv.
Fiserv is a type of accounting software commonly used by banks. It is commercially
available and is recognized as a standard accounting program in the banking ﬁdustry.
The Fiserv accounting software records loan payments and maintains the loahgpayment
histories for RAVENSWOOD BANK's loans, including thé loans for 21'20 Igigfision
LLC, 1353 Sedgwick LLC, and Oldtown Management LLC Those Fiserv loan f)ayment
histories are attached to my affidavit of proof as Exhibits 1, 3,and 5. L

6. The Fiserv software and loan accounting systems was used by RAVENSWOOD
BANK in the regular course of business activity, and the records in the Fiserv system
have not been altered by Northbrook Bank. .

7. The information regarding the loan terms for 2120 Division LLC, 1353 ’Sédgwick'
LLC, and Oldtown Management LLC as set forth in each respective note and émendment

thereto was entered into Ravenswood Bank's Fiserv system, at or near the time the loans

-28 -




1-13-3426
were made and as part of its regular course of business activity, and those F iéefv records
and payment histories are now kept and maintained in Northbrook Bank's regular course
of business.

8. It was part of RAVENSWOOD BANK's regular business practice for it%
employees in the loan operations department to input into the Fiserv system the loan
payment histories' information regarding payments, credit, or advances, at orj r?éar the
time payments were made or credits applied.

9. To the best of my knowledge, this practice was followed by maintainirjlg;the loans
and inputting payment data in the Fiserv system with 2‘120;',Division LLC, 1353 Sedgwick
LLC, and Oldtown Management LLC. I have printed a trﬁé and accurate co;iy of each
separate loan payment history from the Fiserv system. Each printed payment history is
attached as Exhibité 1, 3, and 5 to the Affidavit of Proof.

| 10. The loan payment histories are summations of documents and payment data
relating to the loan, its paymenfs, and associated charges, and loan payment hiktories
were kept and maintained in the regular course of business activity for RAVENSWOOD
BANK. Northbrook Bank now keeps and maintains the Fiserv records in the régular
course of its business activity. " |
945  The Boltin defendants ‘contend that Okoye has referenced'iier convérsationsf'::v'v;ith former
employees of Ravenswood Bank, which is inadmissible hearsay, aﬁd that Okoye's lack 6f
peisonal knowledge is most clearly demonstrated in paragraph 9 of ,'her affidavit, by:fiih"e
statement that "[t]o the best of my knowledge, [Ravenswood Bank followed the stated record

keeping procedures when dealing with the Boltin loans]." This contention is unpersuasive.
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946 Okoye does not repeat her conversations or offer them for the truth of their contents, but
rather is explaining the background or basis for her belief that the Ravenswood Bank fecords
were made in the regular course of its business activities. Thus, hef statement was n(;t hearsay
and it properly helped lay the foundation for the admissibility of thie bank's computer—generated
payment histories. Hearsay is a statement which (1) the declarant does not make wh1le testifying
at the current trial or hearing and (2) a party offers in evidence to prove the truth of the matter
asserted in the statement. Fed. R. Evid. 801(c). The hearsay rule bans in-court repetition of
extrajudicial utterances only when they are offered to prove the truth ‘or falsity of the1r contents
and does not apply to statements offered merely to show that they were made. United fS’tates V.
Thurman, 915 F. Supp. 2d 836, 862 (W.D. Ky. 2013). Furthermore, it would have been
pefmissible for Okoye to repeat specific conversations instead of just indicating that SilC had
those conversations. If an out-of-court statement is offered only to establish the recipient's belief
or state of mind as a result of the utterance, then the extrajudicial é%atemc_:nt is not heérsay.
Thurman, 915 F. Supp. 2d at 862 (citing the federal counterpart fo-our state Tule). Aisb, rather
than reading paragraph 9 in isolation or just the sentence clause " ['ti]o the best of my ;kgowledge,"
as the Boltin defendants have done, we take the document as a whole (F. H. Paschen/bgﬁ.]\/.
Nielsen, 372 TlL. App. 3d at 92, 865 N.E.2d at 32), and conclude that the affidavit describes
Okoye's ability to competently testify about its contents. In the affidavit, Okoye indicates that the
- Fiserv software is a standard accounting software in the banking industry and that she jbecame
familiar With it as she began regularly reviewing accounting records in conjunction Wl’th
foreclosure actions on Ravenswood Bank notes aﬁd communicating with her coworl'{etrs who
were former employees of Ravenswood Bank. Okoye further explains that she learﬁéa it was a

regular business practice of the loan operations personnel of Ravenswood Bank to =
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contemporaneously update its Fiserv records with payments, credits, or advances. With this
background in place, Okoye then states, "To the best of my knowlgdge, this [record kegping]
practice was followed in maintaining the loans and inputting payrﬁent data in the Fiser‘v system
[with the loans at issue]." We find that the affidavit satisfies Rule 191, because, as al}y__hole, the

~ affidavit indicates personal knowledge and allows £he reader to reasonably infer that ékoye
could competently testify to its contents at trial. F.H. Paschen/sS. N Nzelsen 372 Ill App 3d at
92, 865 N.E.2d at 32; Kugler v. Southmark Realty Partners III, 309 Iil. App. 3d 790 795, 723 ‘
N.E.2d 710, 714 (1999). Furthermore, because the affidavit was unopposed, we take 1t as true.
F.H. Paschen/S.N. Nielsen, 372 Ill. App. 3d at 92-93, 865 N.E.2d at 869; Kugler, 3(59'3111. App.
3d at 795, 723 N.E.2d at 714.

947  This conclusion is bolstered by two cases cited by Northbrook Bank which reject the
proposition that affidavits such as Okoye's were inadmissible proof in this foreclosure case. The
first foreclosure case is Land, in which the trial judge granted a bank's motion for summary
judgment which was suppoﬁed by an affidavit completed by the bank's assistant vice president.
Bank of America, N.A. v. Land, 2013 IL App (5th) 120283, §5, 992 N.E.2d 1266. Thei“ affidavit
included a record of all payments and stated a total amount in default. Land, é013 IL App (5th)
120283 4 5, 992 N.E.2d 1266. The borrowers argued that the assistant vice presiden; could not
competently testify to records kept by another company which prededed the bank's :;}cquisiﬁon of
the loan. Land, 2013 IL App (5th) 120283 § 11, 992 N.E.2d 1266. ;They also argued;t}:l?e'records
did not take into account a series of $490 payments which had been made pursuant to a loan
modification agreement. Land, 2013 IL App (5th) 120283 § 15, 992 N.E.2d 1266. They did not,
however, support this argument with a counteraffidavit disputing the balance owed. Land, 2013

IL App (5th) 120283 9 17, 992 N.E.2d 1266.The court relied on authority indicating it made no
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difference if the business records were those of the bank or a third.:'party, so long as ’gh@. person
authenticating the records was their custodian or other person familiar with the busiél’ezs{s ahd its
mode of operations. Land, 2013 IL App (5th) 120283, § 13, 992 N.E.2d 1266. The couﬁ found
that the assistant vice president's affidavit sufficiently laid a foundation for the admission of the
bank's accounting records (Land, 2013 IL App (5th) 120283, § 13,992 N.E.2d 1266) and that the
trial court rightfully relied on the bank's unopposed calculations (Land, 2013 IL App éSth)
120283, 9 14, 992 N.E.2d 1266). |

948 The second case we find helpful is Avdic, where the borrower failed to suppfy a
countérafﬁdavit (US Bank, National Ass'nv. Avdic, 2014 IL App (1st) 121759, 97, 10 N.E.3d
339 but challenged the sufficiency of a bank employee's affidavit. The bank fzmploy'ec_e;,f had,
however, factually described her review »of the business records and loan file, and afta:"ched the
mortgage, note, and computerized payment records which were the basis for her sworn
conclusion of the total amount in default (4vdic, 2014 IL App (1st) 121759, § 30, 10 N.E.3d
399). The court found that the statement factually attesting to the bank employee's personal
knowledge of the bank's contract, record keeping practices, and computer-genefated récords,
established a foundation for admission of the bank's records, which included épeciﬁc figures for
principal, interest, late charges, and other expenses such as taxes and insurance. Avﬁié; 2014 1L
App (1st) 121759, 99 26-29, 10 N.E.3d 399. The court rejected the borrowers' conteﬁtion that the
bank employee needed to have personally made the entries in the iecoréi keeping software or
been familiar with the file before the dispute arose. Avdic, 2014 IL: App (1st) 121759,;1['{:29, 10
N.E.3d 399. o

949 For these reasons, we are unpersuaded by the Boltin defendants' contention that Okoye's

affidavit in support of Northbrook Bank's motion for summary judgment was insufficient

-32-




1-13-3426

because it was not prepared by an employee of the predecessor bank. Accordingly, §ve affirm the
trial court order granting summary judgment. | ‘

950 Finally, we return to the lender's request to dismiss as moot any part of the bbﬁowers'
appeal which would affect the rights of the third party bona fide purchasers of the propertles
Given that the appeal has been unsuccessful and does not disturb ajriy oif the trial court's rulings,
the 1end§r's request is moot and is stricken as such.

951  Summarizing, the lex;der's motion to limit the scope of the appeal is denied, the lender's
motion to dismiss the appeal in part as moot is stricken, and the trial court's judgment brder in
favor of the lender ahd against the borrowers is affirmed. |

152 Affirmed.
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