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| OPINION
‘ff 1 Like the‘ other opinion filed simuitan&ousi? with this one! the issue in 'this appeal
concerns a fermal professmnal football piayex who sustained repeated concussions while playing

football. - E\foh{mg scientific and medzcai 1esearch has mcovexed a link between a person

stiffeling repeated blows to the head and that person deveiepmg Chronic Traum_atm‘

' This appeal is refated to the appeal disposed of in a simultaneously ﬁled opinion, Butler v. BRG
Sports, LLC, 2019 I, App (1st) 180362. This appeal. however, raises different issues than those raised in
Butler. so we have filed this separate opinion. ,
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Encephalopathy and a. ho.st of othef | neurological impairments. The former player; plaintiff
Haruk1 Nakamura, is suing the defendant-helmet rﬁanufacturérs for the significant -medical
‘ éondiﬁoﬁs he has dev-eloll)ed as. aresult of the head-trauma he endured while playing footballl. :

12  Plaintiff filed a disabﬂity insurance claiﬁl with an insurance company in 2013 when he
siiffered one particularly severe concussion that ultimately ended his career. When plaintiff filed

this suit, defendants responded that the case was barred by the two-year statute of limitations that

governs pers'onal injury actions in Illinois. Defendants ér’gue that plaintiff knew about his injuries -‘

when he filed the insurance claim in 2013 and became involved in litigation in connectibn with

that claim. Thus, défendants argue, the statute of l,ii,nitati_ons began to run more than two years

before this case was filed in 2017, so this case is untimely.

€3 The trial court agreed with defendaﬁts’ argument and dismissed the case. We find that, at

a mim'muni, the allegations at least leave open the possibility that there is a question of fact as to
‘whether plaintiff's disability claim aﬁd his conduct associated with that plaini causéd the statute
of 1i‘mitations?to begin to'lrljn for the harm for which pléintiff now seeks redress. Accordingly., we
rej'ferse the trial coﬁrt’s dismissal of plaintiff’s claims aﬁd V\.re.remarlld the case to the tnal couﬁ
for further prqceedﬁlgs.

714 7 I. BACKGROUND

| 15  Plaintiff Haruki Nakamura is a fonner professional football player Who_ sustained
multiple concussions while plﬁy'mg football. He played six seasons in the National Football
League, playing for both the Baitimpre Ravens and the Carolina Panthers. In 2 preseason game
611 August 29, 2013, plaintiff suffered an acute _concussion. Plaintiff was t_alken to the hospitél and
- he was diagnosed with a concussion. In the folowing months, plaintiff’s condition worséned and

he experienced headaches, impaired cognition, visual changes, fatigue, depression, and suicidal
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ideation. Plaintiff was released from his contract by the Carolina Panthers a.t"ld.'he entered into a
: settlemenf with the team for monéy in exéhangc for a release of any claims he might‘havg had

against the team.

16  The concussion that plaintiff suffered in August 2013 eventually ended his career.

- Plaintiff filed a disability insurance claim on Ndvember'S, 2013 under a policy issued by leyd’s '

- of London. In furthérance of his claim with Lloyd’s of London, plaintiff sfated that he had a

permanent disability and claimed that he was suffering from several pdst-concussive symptoms.

 Plaintiff stated that he became permanently disabled on the day he was released from his contract .

by the Carolina Panthers and his football céree_r ended. |

"ﬂ 7 In 2014," plaintiff w:is evaluated by medical professionals and was diégno'sed with post-

concussion syndrome. The doctor that evaluated plaintiff opined that plaintiff was unlikely to.

return to playing professional football and that, to ‘a reasonable degree of medical certainty,

plaintiff was permanently disabled with post-concussion syndrome. Plaintiff was also evaluated

by doctors retained by Lloyd’s of London. Those doctors. opiﬂed_-thaf plaintiff was‘ noi'

permanently disabled, that he cbuld participate in his occui)ation of playing profe:_ssional football,

and tilat whether _pléintiff Would return to‘ playing professional football was his choice. Lloyd’s
of Londén denied plajntiffs disability claim.

18 Plaintiff then sought benefits from the NFL Player Retirement Plan clainﬁr;g- a permanent
disability-.‘ The Retﬁement Plan first denied plaintiff’s claim, but plaintiff Aw'as referred to-a
neurologist for an evaiuation in connection with Iﬁs claim forl benefits from the Retirement Plan.
The evaluating physician found that “[plaintiff’s] constellation of syrﬁptéms,' inéluding cognitive
impairment, debilitating headaches, dizz_iness/?ertigo,*and behavioral 'éhanges characterized by

irritability, depression, anxiety and outbursts, is consistent with a chronic post-concussion
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syndrome.” The doctor went on to conclude that plaintiff met the criteria for permanent

disability, and the Retirement Plan reversed its decision and awarded benefits to plaintiff.

19  Still believing his disability insurance claim with Lloyd’s of London was ilnproperly-

denied, plaintiff filed suit against Lloyd’s of London in North Carolina in 2016. Plaintiff
fepeated"that he was pennaﬁéntly- disabled. The doctor who eval_uated plainﬁff for his lawsuit

against Lloyd’s of London found that plaintiff’s then-exiSﬁng cognitive impairments may well

have been caused by the August 29, 2013 head ijnju:y—-the concussion that ended plaintiff’s
career. The doctor djag_ilose;d plaintiff with chronic post-concussion syndrome on October- 8,

- 2015.

110 While plamtlff waé pursﬁmg h_'lS insurance cla:lm, thousands of other reﬁred NFL playeré
were suing the League seekmg redress for claims that the NFL failed fo 1nf0rm them about and
protect them from the risks of concussions in football. See, e.g.. In re National Football League
Players Concussion Injury LirigdﬁOn, 821 F.3d 410 (3d Cir. 2016). The playe‘rs; -suits were

consolidated into a federal class. action case which eve'ntually. consisted of étbout 5,000 former

plajers who _had filed substantially similar laWsuits. In re National Football League Players’ -

Concussion Injury Litigation, 307 ER.D. 351, 361 (E.D. Pa. 2015). The National Football

League settled lawsuits with the former players involved in the federal class action case. In 7e -

- National Football League Players Concussion Injury Litigation, 821 F.éd 410, 447-48 (3d Cir..

2016). Plaintiff was not a party to the federal class action case against the NFL.

| €11 Plaintiff has not yet been diagnosed with a severe neurodegenerative disease like

R Alzheimer’s or dementia like many of the former players that sued the NFL. See Butler v. BRG -

Sporrs, LLC, 2019 IL App (lsf) 180362, 7 10-13. Nonetheless, plaintiff characterizes his

diagnosis of chronic post-concussion syndrome as representing a permanent disability.
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912 Plaintiff filed this case against defendant Riddell and its associated entities (collectively

“Riddell” or “defendants”) on Qctcber 5, 2017. Riddell is a manufacturer of sports equipment

and is the NFL’s officially licensed helmet pi‘avider. Plaintiff is suiﬁg', Riddell for negligence and

strict praduct liability for the defective 'design of its hehnets which-he alleges failed to protect

him ﬁ*om the head trauma he suffered while piaymg football. Plamtiff aise aﬁeges that Rxc{deli
conspired with thz NFL to n‘usmfcnn playels about the risks ef fong-term brain damage that can
result ﬁom playmg football; even with a heimet Plaintiff maintains that Riddell has kmg known
- about the dangers and the harmﬁzi effects of repeated concussive &nd subcmicusswe traurmas, but
that ﬁ never wamed tha users of its heimets abﬁut such ciang@rs

113  In the circuit court, thdell moved to dxsmiss this case arguing that the claims asserted

herein are barred by the statute of limitations. The stamte of limitations for plantiffs principal

‘claims for personal injury is two vears.? There is no dispute that the concussions plamtiff

suffered that were the impetus for the hatms he. now faces occwted more than two vears before
this case was ﬁied ‘The question in this. case, however, is when did the cause of action dcerue for
the harm piamnff now faces and for wlmh he now seeks redress?

| ‘§ 14 Defendants argue that the statute of Inmtatmns for the claims pianmff oW mtelpeses
began to run when plaintiff received dlag_noses of a pe:manentmjm}r related 1o his August 2013
coucussion. Defendants maintain that platntiff recezfved a diagnosis of a permanent disability
more than two yeal‘s before filing this case. On the other s’éée of the issue, piamtsz argues that lus

single concission in 2013 did not trigger the statute of limitations for claims arising from latent

brain injuies. Alternatively, plaintiff argues that the stantte of limitations began to run only

‘when he received the diagnosis that he had chronic post-concussion svadrome in 2015 and, thus,

- Pimnff has also asserted fr siuduient concealment which he claims prowles hml with & me-yeai
limitations period. :
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his 2017 ﬁling- in this case is timely. The circuit court dismissed plaintiff’s claims finding them

| to be b_arred by the statute of limitations. Plaintiff now appeals.

g1s . ILANALYSIS

116 | ' . A Discovery Rule

€17 Plaintiff argties that the trial cOmT-érred when it dismisséd his 61ajms as baﬁ‘red by the

statute of limitations. This appeal requires us to examine and apply the “discovery rule.” The

purpose of the discovery rule is to postpone the s‘tartirig of a suit-limitations period until the

injured party knows or should know of his injury. Knox College v. Celotex Corp., 88 11l 2d 407, .

- 414 (1981). The event that triggers the running of the statutory limitations period is not the first
knowledge that the injured person has of his injury, and, at the other extreme, it is ot the
- acquisition’ of knoWledge fhat one has a cause of action against another for an injury he has

suffered. /d. at 415. Rather, the statutory limitations period starts to run when a person knows or

reasonably should *‘kﬁbw of his injury and also knows- or reasonably should know that it was

Wrongﬁﬂly caused. Id. .

7118 In this suit,'plaintiff is suing to recover for the long-term, latent brain damage he suffered.

He argues that there is no evidence that he knew about his long:tenn, latent injury more than two

years before this case was filed. The basic premise of plgintiff s position is that he. did not
“discover” the injury for which he now seeks recovery—a latent neurodegenerative braiﬁ
djséase—when he suffered an acuﬁa céncussioh or when he was pursuing his di'sabilfity cléim.
Instead, plaintiff maintains that he filed tﬁis case within two 'years. of discovering his long-term
injury.

‘ -11 19 Aé opposed to a sudden traumatic event which causes the statutory limitations period to

begin running immediately, when a plaintifPs imjury does not manifest itself until sometime after
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the defendant’s wrongful act occurred, the plaintiff’s cause of action is said to accrue when the -

plaintiff knows or reasonably should know that he has been injured by the wrongful conduct of

another. VaSalle v. Celotex Corp., 161 IlL. App. 3d 808, 810 (1987). When a plaintiffs injuries

are the result-of “several ostensibly innocuous circumstances,” the plaintiff’s cause of action

accrues when the plaintiff knows or reasonably should know that he has been injured by the
wrongful conduct of another Id

920 InNolanv. Johns-ManwlIe Asbestos, 85 Tl. 2d 161 (1981), the pla.mt1ff knew that he had

“lung problems” as early as 1957. He was diagnosed w1th asbestosis i1 1973 The plaintiff sued |
in 1975 The supreme court held ‘that the plamtlffs claim was not subject to dlsmlssal as

untimely under the two-year statute of 11m1tat10ns because there was a question of fact as to

whether the plaintiff had sufficient knowledge that the “lung problems” he was experiencing 20
yeare earlier were caused by his exposure to asbestos. Nolan, 85 Ill. 2d at 171.
921 Plamtlff argues that the concussmn he suffered on August 29, 2013 cannot be said to be

the pomt of accrual for latent neurodegeneratlve dlsorders 11ke CTE Alzhelmer s, Parklnson s,

or dementia. Plaintiff contends that Ims conduct in ﬁlmg an insurance claim and a lawsult ,

attendant to his insurance. claim do not evidencé knowledge of any latent neurodegenerative _-

disorder and do not bar this suit which is based upon conditions that manifest over many years as

a result of repetitive head trauma.

922 Defendants argue that the admissions made by plalntlff n ﬁhngs to the NFL disability -

claims comrriittee, Lloyd’s of London, and to the court during his suit against Lloyd’s of London
evidence his knowledge of his injury such that his claims are barred by the statute of limitations.

Defendants point out that plaintiff alleged in those matters that he was diagnosed as being totally

and permanently disabled as a result of suffering concussions and that he had a long-term brain
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mjury Defendants contend that plaintiff isrtrying ‘to prosécute' a new lawsuit for‘ only a new
symptbm -or condition, but that his suit is, nonetheless, a néw lawsuit for the same injury.

1{ 23 Defendants pomt us to case law establishing that a pla1nt1ff who knows he is injured need
not know the exact nature or extent of his injuries in order for the statute of limitations to begin
| runnmg. In Golla v. General Motors Corp., 167 1L 2d 353, 367 _(1995), a plaintiff knew that she
suffered inju:rieé at the time of a car accident. The piaintiff tacitly admitted that she could have
'ﬁled suit for some of her injuries ;xfhen the accident hap'penéd, but she waited four ye&s to file
suit uﬁtil after she was diégnos'ed with a mbre serious éonditidn reflex s-ympathetic dyStrophy.

q 24 Ou:r supreme court explamed that When the plamnff in Golla ﬂled suit upon learmng of
her more setious mjury, her claim was filed too late. The court observed that the case mvolved

“not a plaintiff who failed to discover any injury, but a plaintiff who failed to discover the full

extent of her injuries before the statute of limitations expired.” /d. (Emphasis in original). The

Golla court explained that “[t]here is no requirement that a plaintiff must discover the full extent

of her injuries before the statute of limitations begins t6 run” and, thus, “[b]eéause the plaintiff

"knew or should have known.at the time of the accident both that she was injured and that the |

injury may have been qungfully caused, the limitations period coinmenced lat that time.” /d.

€25 Under the line of reasoning embodied in Golla, defendants 'a.rgue that plaintiff’s claims
- here are barred because the discovery rule does not restart the statute of limitations each time a
plaintiff is diagnosed with a new condition stemming from an injury, Defendants contend that

plaintiff clearly knew that he’ was mjured from the head trauma he suffered while playmg

football and that he had sufficient information abeut his injury to trlgger the statute of lnmtatlons |

as. evidenced by hjs conduct in pursuing his disability claim.

| 926 We find thét plaintiff’s knowledge of his acute concussion in 2013 and his conduct
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associated with his disability claim is insufficient to per se establish that the claims he presents

here are barred by the statute of limitations. In pursuing his disability claim, plaintiff was seeking -

recourse for the consequences of a single severe concussion. Here, plaintiff is seeking recourse

for repetitive concussive. and $ubconcussive trauma experienced while playing football. In

addition, plaintiff was seeking redress for injury under a disabiﬁty insurance policy that covered

the risk that he might suffer a care'er—ending injury. The disability beneﬁts‘ were desig-ned to serve

as a replacement for income for plaintiff’s inability to perform occupational duties and to cover

medical expenses. Here, plaintiff is seeking redress for lifelong eognjtive degeﬁeration.

727 Courts in other Junsdlctlons have addressed the. apprecmble dlfferences between a
plamuff that suffers an acute concusswe m]ury and- that same plaintiff suffermg repetitive head- -

trauma that may bring about other degenerative neurological disorders. See McCullough v.

World Wrestling Entertdinment,.'fnc'., 172 F. Supp. 3d 528, 547 (D. Conil. 2016) (knowledge

- about a single concussion is not the same as knowledge about CTE or another degenerative

~ neurological disorder); Schmitz v, National Collegiate Athletic Association, 2018-Ohip-4391,

1 21-28 (knowledge of head injuries while playiﬁg football is not sufficient to demonstrate that

the statute of limitations for claims premised on CTE and other neurological diseases began to
run). Like the plaintiffs in those cases, plaintiff’s knowledge of his severe 2013 concussion and

even his knowledge of memory problems, depression, and impulsivity stemming from that

concussion do not establish that he knew about the cumulative and progressive injury he suffered k

while playi—hg football with Riddell helmets. Seé Lancaster v. Norfolk & Western Railway Co.,
773 F.2d 807., 821-22 (7th Cir. 1985) (early symptoms of mental distress that are the precursor to

mental illness do not cause the statute of limitations to run where the onset of the illness is

insidious and the early symptoms are ambiguous); see also Rose v. National Collegiate Ar_hleti_c A
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Association, 346 F. Supp.'3d 1212, 1223 (N.D. TlL. 2018) (distinguishing Golla and explaining |

that football-related head i 1njur1es are late onset injuries in which a plamnff’ s knowledge of the
defendant’s Wrongfulness may not be able to be resolved on the pleadings).

128 In ruling on defendants’ motion to dismiss, the trial court observed that “with regard to

M. Nakamura,” “he had the one particularly bad concussion” so “he certainly knew that he was

- injured.” But this case is based on the repeated and cumulative effect of concussions, not a single
one. Latent neurodegenerative diseases manifest over several years as a result of repetitive head

trauma. There is nothinig in the record that demonstrates that Nakamura knew of these injuries

and thelr wrongful cause more than two years before tl:us case was ﬁled The knowledge of .

having suffered one severe concussion does not mean that the person has knowledge of all brain
related injuries, mcludmg those that generally require multlple traumas to actualize. CTE and
other head-trauma-induced 'neurodegenerative diseases generally do not result from a single

concussion. The allegations in this case leave open the possibility that there is a ¢uestion of fact

about when Nakamura knew or should have known about his injury and its wrongful cause.

Con.struing the allegations in the light most favorable to plain’tiff, we cannot say defendants have

met their burden of demonstrating that the claims are, in fact, time barred.

- 729 Eveo though Nakamura was dlagnosed as “permanently dieabled”' from the concusslion.he
suffered in 2013, there is no evidenee that he knew at that time that he was suffering frotn a
latent brain i mjury that would mamfest in the form of an insidious neurodegenerattve disorder. In
contrast to the pla1nt1ffs in the Buﬂer and Ali appeals who sued for and recovered for latent brain
injuries based on the totality of their concussions- (see Butler, 2019 IL App (1st) 180362, 1 59),
Nakamura’s_ progno_siS in his disability'proceedings was based on one discrete concussion. In

submitting proof in support of his disability claim, Nakamura averred that he suffered

10
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“permanent and total disablement due to his August 2013 concussion » His doctor wrote at the
time that there was no ‘evidence among records that prior head injuries contributed to Mr.
Nakamura’s permanent total disablement.” The doctor further opmed that plaintiff’s “prognosis

is fair to good for unprovement with post—concusswe syndrome * Nakamura’s knowledge of that

smgle incident and the effects thereof is not sufﬁ01ent to show that he knew of the injury that is

-the ba51s for this case—a latent brain i injury manifesting in severe neurodegeneratlve diseases—

and its wrongful cause.

930 When pursuing his disability claim, plaintiff was seeking compensation in the form of

contractuel beneﬁts based upon his inability to perform his occupation. Ir_1 this case, plaintiff 1s
seeking comp_ent;-atton in the form of 'damages fot tortious coﬁduct m preparation of enduﬁng
lifeloﬁg neurocognitive decline and the development of nemodegenefative disorders. In the past,
plaintiff was suing an insurance cotnpany, principally for breach "of contract, for one dtscrete
- oceurrence; he was not sumg for tortious conduct relating to the totality of his iﬁjuries:'-._ This case
aligns.with our supreme court’s decision in Nolan v. Johns—Manvifle Asbestos, 85 Til..2d 161
(1981). And liice in that case, the allegations in this casc at least leave open that thete is a
question of fact regarding_ plaintiff’s knowledge of his injury and its wrongful cause for statute of
limitations purposes. Nolan, 85 Ill. 2d at 171‘-72. “

€31 While plaintiff might have been aware of his acute concussion or even his post-

concussion syndrome when he filed an insurance claim, there is no evidence he was aware of a

latent _brajnr injury that would later manifest in the form of CTE or another éeyere

* neurodegenerative disorder. Plaintiff is not seeking to divide his injury among multiple lawsuits

as defendants claim. A single concussion—even a severe, debilitating one—is a different injury'

than a latent brain injury caused by repetitive head trauma, Plaintiff®s conduct in the proceedings

11
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related to his disability claim does not preclude him from seeking recompense for a latent brain
injury, at least insofar as the statute of limitations is concerned. Moon v. Rhode, 2016 L 1 194572,
99 50-53.

132 ' _ * B. Fraudulent Concealment

433 Because we find that defendants have not demoustratedtha't plaintiffs claims are ban'ed

by the apphcable statute of limitations, we do not address plaintiffs claims that defendants
fraudulently concealed hlS causes of action.

934 ‘ o C. Potenhal Problems With Plaintiff’s Clanns

q 35 Even though we find that defendants have not demonstrated that p1a1nt1ff’s clalms are
 time barred, plamuffs own argumerlts raise concerns about the viability of his claims. In the trial
court and at times in this‘ court, plaintiff focused on the change’ in his diagnosis frorn post-

concussion syndrome to chronic post-concussion syndrome as_ being the point in which the

statute of limitations was triggered for'hjm to pursue the remedies he seeks here. Now plaintiff :

' appears to have plvoted to a different pos1t10n in which he contends that “the statute of

11mltat1ons cannot run until [plamuff] mev1tab1y, albeit unfortunately, is dlagnosed W1th a

neurodegeneratwe_ disease.” Plamuff, however, makes clear that he has not been diagnosed w1th,-

any such neurodegenerative disease. By plaintiff’'s own arguments, he makes the case against
himself, exhibiting that his claims are not even ripe, are not judiciable.
36 The arguments made on appeal and the record as it is currently developed are concerned

with the issue of timeliness. Whether plamt1ff’ s claims are Justlclable isa d1fferent matter. The

record is too underdeveloped on the issues of ripeness and Jud1c1ab111ty for us to order p1a1nt1ff’ s

claims dismissed on those hases. Furthet factual development will determine the ultimate legal

viability of plaintifPs claims.

12
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137 At oral argument, for exa_mble, plaintiff claimed that even though' he is yet to bé '
diagnosed with a neu:rodegeneraﬁve disorder, ﬁe is entitled to recover for the increased risk of 7
beihg diagnosed with such a disorder. See Dillon v. Evanston Hospital, 199 Iil. 2d 483, 504 '
(2002) (the risk of future injuries from a defendant’s-vvrongﬁll conduct may be compensable in
tortj. So plaintiff appears to potentially have a claim upon Whjch relief could, in some mannér,
be granted. | | | | & |

" 938 Thus, we do not find that plaintiff is precluded from recovering as a matter of law on the
basis of timeliness. However, we -éaution_ that plaintiff’s claims have significant questions about
' their viability going forward. | |

939 W CONCLUSION

40  Accordingly, we reverse ahd remand for further proceedings.

941 Reversed and remanded.
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