7209

NOTICE  20191L App (Ist) 190205-U | o N

-;.m mt 3; Jhis. Oggf;;’;iﬁ Order filed: September 20, 2019
2 N . : .

prior 1o the time for fling of - - - o o
a Petition for Rehearing of ' _ FIRST DISTRICT

the dlSpOS!tan of tie same. . | . _‘ - Fifth Division’
: No 1 19-0205; .

NOTICE This order was ﬁied under Supreme Court Rule 23 and may not be c1ted as precedent
* by-any party except in the limited c:rcumstances allowed under Rule 23(e)1).. '

IN THE

APPELLATE COURT OF ILLINOIS - :
FIRST JUDICIAL DISTRICT
CHERI CANNATELLO, as Spec1al Admunstrator of the ) - Appeal from the
Estate of Phlhp Levato Jr Deceased - Circuit Court of
- Cook County. -

PIam‘tlff and Sanctlons Peutloncr-Appellee,

V. '

Honorable
SEVEN WEST DIVISION INC an Ilhnms Corporahon John H. Ehrlich,
d/b/a Room Seven, Judge, presiding.
Dé_fendant—Appeliaht, |
(Heineke & Burke, LLC,

L :
(RN vvvvvvv\_f\_«v
. Co - R .
‘ o L B

Sanctions Respondent-Appeliant),

) JUSTICE ROCHFORD delivered the judgth_en.t-of the court.
Justices Hall and Delort concurred in the judgment. -

. ORDER

91  Held: We dlsmlss th13 appeal challenglng the imposition of discovery sanctions, where'
the circuit court’s orders were not final and appea}able ‘

%2 Defendant-appellant, Seven West Division, Inc., an- Illmoxs COrporaﬁOn, d/b/a Room
Seven (Seven West), and Seven West’s counsel,. sanctions respondent-appellant, Heineke &

Burke, LLC, (He.ineke),- appeal from sanctions imposed upon Heineke and one of its attorneys
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for certain discovery vrolat;tons For the followmg reasons, we drsmrss this appeal for a lack of .

appellate Jurrsdzctlon

. | - L. BACKGROUND

14 Plamtrff and sanctions petltloner-appellee Cheri Cannatello as specral administrator of _

the’ estate of Phl]lp Levato Jr deceased filed thrs wrongﬁJl death action against Seven West in

2017, On November 29 2018, plaintiff ﬁled amotron for sanctlons pursuant to Ilhnols Supreme
Court Rule 219(c) (eff. July 1 2002) The motion asserted various forms of purportedly

obstructromst conduct” on the part of Hemeke and one of its attorneys, ‘Amna Manfre This

~conduct purportedly occurred during the schedulmg and completlon of drscovery deposrtlons for -

two witnesses, and the motion asserted that plamt:lff s counsel had mcurred significant costs due N |

~ to Heineke’s actions. In Irght of this purported conduct plamtrft’s rnotlon asked the circuit court

to “award sanctions agamst Defendant 8 counsel in the amount of $5 000, 00 to ensure

compllance by Defendant’s counsel with the rules of discovery and the orde_rs of this Court
related to‘discovery, and for such other relief as is just and fair.” 7 |

1T5 ~ On December 4, 2018, the circuit court entered an order granti-ng plaintiff’s motion and
rmposed speclﬁc ‘sanctions and ﬁnes » The court specrﬁcally ruled—m relevant part—that
Heineke shall: (1) reimburse plamtlff’s counsel $1 264 40 for its costs related to the two
depositions, (2) pay plai'ntiff’s counsel $735.60 as a ‘-‘sanction fine,” (3) produce -the two
witnesses referenced in the motion for sanctions for continued depositions, and (ét) pay the costs

for those two follow-up depositions.

i adherence w1th the requlrements of Tlinois Supreme Court Rule 352(a) {eff. July 1, 2018),
this appeal has been resolved without oral argument upon the entry of a separate written order statmg with
specificity why no substantial question is presented.
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16 Theréafter, Seven West filed a motion asking the circuit court to either vacate the

December 4, 2018, order, or to “enter an order pursuant to Rule 304 that no just reason exists to

_ delay _enfo'rcemgnt- or .appeal of [that] Order.” In an order enter,ed on Dgcember 11, 2018, the ‘
circuit court struck Seven West’s moﬁoﬁ. In addition, the court élso ordered Ms. Manfre, “per -

Court’s discussion,] to attend debo'sition classes & provide an affidavit of completion within 6 |
| _months.” In a case maﬁagément order entered on Januéry_2, 2019, the circuit court'orde're.d.

Heineke to tender to plaintiff’s counsel “checks in the amount of $2000, as a sanction directed on

December 4, 2018[,] by Friday 1-4-2019.”

7. In response, Heineke and Ms. Manfre_',ﬁled a joint “Motion for Order of Friendly '

Contempt” on January 4, 2019. Therein, it was acknowledged that the circuit court’s prior orders
were sancfions_ iﬁiposed pursuant to IHinois Supreme Court Rule 219. After noting that “[tJhe

subjééts of the sanctions respectfully disagree with the circuit court’s decision,” Heineke and Ms.

Manfre asked the court to find them in friendly contempt so as to allow an immediate appéal.

~ Specifically, they asked for “an explicit finding of friendly contempt for refusal to.comply with

the imposition of the monetary and additional sanctions in the December 4 and 11 orders and

request the court enter an additidnal sanction against the. mo'van?s of $1.00 by doing so.”

18 Oﬁ J anuary 7, 2019, the ﬁircuit cburt entered two orders. In the first, the court specifically
denied the motion for order of friendly contempt, and eﬁtéred a. “judgment against [Heineke] in
. the amount of $2,000.” In the second order, a case managémcnf order drafted by plaintiff’s
counsel, the court ordered that the “contempt order entered 12/4/18 against [Heineke] stands.’? '

79  On February 4, 2019; Heineke and Seven West filed a notice of appeal solely from the

“Judgment Order entered on January 7, 2019,” in which this court was specifically asked to

reverse and vacate the judg_ment order. On the same day,, the circuit court entered a case
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management order conflnﬁing the matter and _ﬁlrther stating as follows: “Defendant having
appealed the Court’s entry of Judgmenf a'gainsl -[Heineke], the Court stays all proceedings. Court
orders report as to status of App.eal‘. ”
q0 | II. ANALYSIS
. 1].11' We \mll ﬁrst consider whether appellate _]UIlSdlCthIl exxsts as that questlon ‘must -be .
dec1ded pnor to addressing the ‘merits’ of an appeal.” I re Marrzage of Nettleton, 348 Il1. App N
3d 961, 967 (2004) (cmng In re Marriage of Blanchard 305 Ill App. 3d 348 351 (1999)).
12 To begin with, a reviewing court has ]lll‘lSCllCthll to cons1der only the ]udgments or orders
| wh1ch are spemﬁed in the notice of appeal. J P Morgan Chase Bank, N.A. . Bank of Amerzca, o
) __N 4.,2015 IL App (lst) 140428, 9 23, A notice of appeal confers 11nlsd1ct10n if the notice as a
whole “fairly and adequately sets out the judgment complained of and the relief sought, thus -
adV1smg the successful litigant of the nature of the appeal ? Id. at1[ 24 (quoting General Motors
| Corp. v. Pappas 242 111. 2d 163, 176 (2011)).
| 713 Furthermore, except as speclﬁcally. provided by Illinois Supreme Court Rules, this court
'. only has jurisdielion to review final judgments, orders, or decrees. Ill. S.Ct. R. 30l--(e-ﬂ'. Feb. 1,
1994); Aimgren v. llush-Preabyterian-St. Luke's Medieal Center, 162 Ill. 2d 205, 210 (1994). “A
, judgment' or order is final for ﬁurposes of appeal if it disposes of the rights of the parties, either
on the entire case or on some definite and separate part of the centrOVersy, and, if aﬂinned, the
only task remaihing for the trial court is to proceed with execation of the judgmerlt.” Brentine v.
DaimlerC’hryaler Corp., 356 Ill. App. 3d 760, 765 (2005).
11‘ 14 However, even a final judgmenl or order is not necessarily immediately appealable.

 Illinois Supreme Court Rule 304(a) provides:
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“If multiple parties or mliltiple claims for relief are involved in an action, an appeal may
be taken from a final judgment as to one or more but fewer than all of the parties or
claims only if the trial court has made an express written ﬁndmg that there is no just -
reason for delaylng either enforcement or appeal or both, * * * In the absence of such a

' .ﬁndmg,r any judgment that adjudlcates fewer than all the claims or the rights and
liabilities of fewer" than all the parties is not enforceable or appealable and is subject to
revrslon at- any time before the entry of a Judgment adjudlcatmg all the cla1ms r1ghts and.
habrlrtles of all the parties.” IlL. S. Ct. Rule 304(a) (eff. March 8, 2016).

115 Because dlscovery orders are not final, they are not ordinarily appealable People ex rel.

Scottv Szlverstem 87111 2d 167,171 (1981) Lewis'v. Famz]y Plarnning Management, Inc., 305

V-Ill. App. 3d 918, 921 (1999) However it is well settled that the correctness of a discovery Order '
may be tested through contempt proceedmgs as a final order entered in a contempt proceedmg
that imposes a fine or other penalty is appealable. Eskandam V. thllzps, 61 1. 2d 183, 194
(1975); 111 S. Ct. R. 304(b)(5) (eff. Mar. 8, 2016).. Wh_en a party appeals contempt sanctions -
| ,imposed for Violating, or threatening to violate, a pretrial discovery order, the discovery order is
~ subject to revlew. See Alntgren, 162 Ill. 2d at 216. This is because review of the.' contempt
ﬁndlng necessarily requires review of the order upon which 1t is based. Waste Management Inc.
v. International Surplus Lines Insurance Co., 144 I11. 2d 178, 189 (1991)
| 711 16 - As noted above, the notlce of appeal ﬁled m this matter was spemﬁcally ﬁled on behalf
of Heineke and Seven West, and specrﬂcally challenged only the “Judgment Order entered on
January 7, 2019.” Nevertheless_,‘.Hei‘neke’s' appellate brief identiﬁes both itself and Ms. Manfre
as appellants, and challenges the circuit court orders entered on December 4, 2018, December

11, 2019, and January 7, 2019, including' the non-r_nonetary'sanction'imposed upon Ms. Manfte.
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In ltght of the authority eited abtwe (supra, 11), it seems unlikely that the notice of appeel ﬁl_ed
in this matter granted this court jurisdiction to review the hon-monetary sanction impoeed upon
Ms. Maxtfre on December I'l, 2018, where the notice of appeal specified only the Iﬁonetal'y

judgnient entered against Heineke on January 7,2019.

117  That issue is immaterial, however, as we find that we lack- jurisdiction to review any of

the sanctions imposed by the circuit court. Appellants contend that we have _]unsdlctlon pursuant
to Ilhnms Supreme Court Rules 301 and 304(a) reasoning that this appeal was tlmeiy brought

from the final judgmen_t entered against Heineke on January 7, 2019. However, the record clearly

establishes—and the.. appellants ‘have conceded both below and. on ajzpealf—.that-_--all, of -the

-sanctions;i;nposed by the circuit court were entered for purported discovery, violations, pursuant .. . _

to Illinois Supteme Cour't Rule 219 (eff. July 1, 2002), a rule that empowers a circuit court to
enforce its discovery orders'b'oth by the impesition of sa-netio_ns,' including a monetary penalty

for willful misconduct, as well as through the use-of contempt proc‘eedings

§18 To the extent that the circuit court s1mply entered monetary and non-monetary penaltles .

‘agalnst Helneke and Ms Manfre as discovery sanctlons whmh is clearly the case and has been
conceded by appellants, those orders were 'mterloeutory and were therefore not appeaiable.
Lewis, 306 TIL App. 3d at 924, |

919  Even if we were to eonsider the judgment entered against Heineke on Januery 7, 2019 to
bea ﬁnal _order, it was clearly final as te fewer than all of the parties or claims at issue below,

and the circuit court specifically denied a request to make a ﬂﬁd'mg with respect thereto that

there was no just reason for deiayiﬂg either enforcement or appeal or beth, pursuant fo Illinois

Supreme Court Rule 304(a) (eff. March 8, 2016)_. In the absence of such a finding, the circuit

court’s judgment order was not enforceable or appealable and remains subject to revision at any
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tune before the entry of a Judgment adjudicating all the clalms, rlghts and liabilities of all the
parties below Id

920 Raﬂrer, as discussed above, the only proper way to have sought irnmediate revierv of the
circuit court’s dlscovery orders was to obtain a final contempt order i 1mposmg a fine or other
penalty. Supra 9 14. However, the circuit court specrﬁcally rejected Heineke and Ms. Mafre’s
4 joint motion seeking an order of friendly contempt The only mentron of “contemp " in an order

-entered by the circuit court below is contained in the J anuary 7, 2019, case management order.

That order was drafted by plamtlﬁ"s counsel, and ordered that the contempt order entered‘.

12/4/ 18 agamst [Hemeke] stands ” However, the circuit court’s December 4 2018 order qulte'

clearly rmposed dlscover_y sanctions Vpursuant to Rule 2--19, and drd so specifically in response to
plaintiff’s motion requesting exactly- that type of relief. There is no finding of contempt
contained in the record on appeal. “A court's order or opinion must be read in the context of the

facts and issues involved,” Arquilla-DeHaan Realtors v. Vz‘llage of Park Farést 89 ML App. 3d

682, 687 (1980) I s clear from the context of this matter that the language in- the case:

management order referrlng to the “contempt order entered 12/4/ 18 against [Heineke]” was
actually intended as a reference to the discovery sanctions. |

| ?1 - For all the above reasons, we conclude that we are without jurisdictioh_ to consider the
matters raised on appeal. | |

722 _ ' II. CONCLUSION

1[~23' For the foregoing reasons, we dismiss this appeal for a lack of- appellate jurisdiction. |

924 Appeal dismissed.




