 20191L App (1st) 180362

FIRST DIVISION
October 21, 2019

" Nos. 1-18-0362 and 1-18-0394 (cons.)

INTHE

APPELLATE COURT OF ILLINOIS

FIRST DISTRICT

MICHAEL BUTLER, MELVIN CARTER, CRAIG
CURRY, JAMES HARRELL, ROBERT HARRIS,

CARLTON BAILEY JONES, BRAD QUEST, JOHN

MICHAEL REICH_ENBACH ADAM SCHREIBER,
ERIC WRIGHT, GARY ANDERSON, MICHAEL

- CLARK, CHRIS DIETERICH, GERALD FEEHERY,
- WILLIAM GAY, JEFF HERROD, JAMES JONES,
'ERNEST MILLS, BRUCE TAYLOR, THOMAS

VAUGHN, LAWRENCE WATKINS, FELIX WRIGHT,
RAHIM ABDULLAH, DOUGLAS BEAUDOIN, ROD

- DAVIS, MAJOR EVERETT, DAVID GALLOWAY, -

KENNETH GREEN, RICKY NATTIEL, MARK
NICHOLS, BERNARD WHITTINGTON, JOHNI..

| WILLIAMS, MICHAEL WILLIAMS, GLEN YOUNG,

ANTOINE CASH, GLEN EARL, JOE ODOM,

)

)

)

)

)

)

)

)

)

)

)

)

)

;

CHARTIC DARBY, CENTRAL MCCLELLION, )

MAURICE MORRIS, GERALD WUNSCH, JEFFREY ),
'BRYANT, DAN FIKE, DAVID HADLEY, WALTER )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

LEE (TODD) HOWARD, SEAN LOVE, CLEOPI—IUS
MILLER, GREGORY BROWN, ALPHONSO '
CARREKER, WENDELL PATRICK CARTER, AL
DAVIS, ERIC HIPPLE, LEMAR PARRISH, -

Plaintiffs-Appellants,
V.

BRG SPORTS, LLC f/k/a EASTON-BELL SPORTS,
LLC, EB SPORTS CORP., BRG SPORTS HOLDINGS
CORP., BRG SPORTS, INC., RIDDELL SPORTS
GROUP, INC., RIDDELL INC., AND ALL AMERICAN
SPORTS CORPORATION,

Appeél from the Circuit
Court of Cook County

"Nos. 16 L. 8474, 16 L 12367

16 L. 12368, 16 L 12369,

16112370, 16 L. 8477, and
16 L 6935

Honorable John H. Ehrlich,
Judge Presiding




Nos. 18-0362 and 18-0394 (cons.)

S . )
. Defendants-Appellees. )
CHARLES ALl ) Appeal from the Circuit
' : ) Court of Cook County
~ Plaintiff-Appellant, ) =
' )
V. )
_ )
BRG SPORTS, LLC f/k/a EASTON-BELL SPORTS, . ) :
LLC, EB SPORTS CORP., BRG SPORTS HOLDINGS ) No. 17L 7251
CORP., BRG SPORTS, INC., RIDDELL SPORTS ) '
GROUP INC., RIDDELL INC ,and ALL AMERICAN ) -
SPORTS CORPORATION ) ' ‘
) Honorable John H. Ehrlich,
)

Deferrdants-Appellees. - ~ Judge Presiding

- wem - PRESTIDING JUSTICE-GRIFFIN delivercd the judgment of the court, with opinion. -

Justices Pierce and Walker concurred in the judgment and opinion.
OPINION

11 The.ée appeals stem from an important' issue facing professional at}ﬂetics and

: contemporary culture as a whole: former professxonal football players developing srgmﬁcant
' neurologlcal drsorders after sustammg repeated concussions from playmg the game. Evolvmg'

scientific and medlcal research has uncovered a l-mk between a person suffer-1-ng repeated blows

to the head _and that person deveiopirlg Chronic Traumatic Encephalopathy and a host of other
neurological irnpairments _ | |

12 The plamtlffs in these cases are former professional football players who have sustained
numerous concussions and are suffermg the attendant neurological 1mpa11ments The plaintiffs
have already sued the NEL in a federal class action case and have entered into a settlement with
the NFt to address their grievances. The for_rn_er‘players, however, now seck redress from

defendants, the manufacturers and designers of the helmets they wore while playing football.

¢
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The pimnﬁﬂs allege that the helmet manufacturers have iong known about the dangers aﬁd the
- hannful effects of repeated concussive and subconcussive trammas, but never warned the users of

their helmets about the daugers instead representnxg that their helmets were protecting the

playm‘s. :

93  The defendant-helmet manufacturers moved to dismiss these cases on the ground that the -

cases are barred by the two-year statute of limitations soverning personal injury actions in

Hlinois. In response, plaintiffs argued that the cases are not time bam&d hecause the suits wete

filed wﬂhm two years of the plasr ers ieammg abcsut the injuries for which thev seek redress The .
.m,al court fomld that, because the piayers had already sueci the NFL more than two ye:als befme

'ﬁim.g these casas the piayers knew about then mjunes a.ud, thmef‘me could have sued the .

B T et p ¢ A pa AR —— £ Y« atmAnn nen < e amema

helmet mamtfacnn ers at the same mnew—mc;re timn two vears before filing these cases. Plamnffs
| appeal the dismissal of their claims. We haid'tha_t the piamtxﬁ‘s’ claims are md_eed untimely and,
accordingly, we affirm. - | ' |

14 S I BACKGROUND

w5 | ;{Titf;odémfiaft -' 7

€6  The plaintiffs in these cases are 34 former professional football piayers who are sufferiﬁg

nemoloamai effects from sustaining munerous concussive amti subcoucusswe trawmas while

plavmg pxotessmnai foetbaﬂ The National Football League has settled lawsu;ts with classes of

former professional football players, including the .pimnuffs hmem, who sought redress for

claims that the NFL failed to inform them about and protect them from: the risks of concussions

iﬁ football. See, e.g.. In re Natianal Football League Plavers Concussion Injury Liﬁgaﬁonﬁ 821

' F.3d 410 (3¢ Cir. 9016} The plavexs smts were consc:}hciated into a federal class action case

which eventually consisted of about 3,000 former p}avers who had filed suhstamzaﬂ*v similar
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lawsuits. In re National Football Leagﬁe Plavers' Concussion Injury Litigation, 307 F.RD. 351, |

361 (E.D. Pa. 2015). All of the players involved in these appeals were also parties to the federal

- ciass acnon case against the NFL.

i

 entities (collectively “Riddell” or “&efendmats”); Riddell is a manufacturer of sports equipment

 and is the NFL’s officially licensed helmet provider. Plaintiffs allege that Riddell conspired with

the NFL to misinform players about the risks of long-term brain damage that can result from

playina football, .éven with a helmet. "ﬂlt: plaintiffs maintain that Riddell has Eéng known about

: the dangels and the harmful effects of repeated concussme and subcoﬁcussne traurnas, but that it '

never Wamed the users of its helmets about such dmgem The piamtxffs pieadad that each of ‘-

them has been or W;H be dmgnosed with & neumdegmm‘atwe disorder as‘ a result of playing
foothall while using a Riddell helmet.

€8 Butler Appeai 18-0362

99  In this appeal, thale are SEVen groups of piamuff—appeﬁants that total i3 1eti1&d NFL.

players. For puxpeses of this appeai there is no baszs on Which to dxstmomsh between the

different groups of Burler appellanis—they are similarly sztuated. Howevm', the breakdown 1s as

- follows. The Boone plaintiffs are i{)-fomigr players that filed a complaint on July 13, 2016. The -

Andcrson plaintiffs are 12 former players that filed a oomplaint on Augusét-zs, 2016. The

Abdullah plaintifs are 12 former players that filed a eomﬁlaint on August 25, 2016. The Cashi .

piaintiffs are 3 former players that filed a complaint oo December 19, 2016. The Coxson
plainuffs are 4 former plavers that filed a complaint on December 19, 2016. The Bryant plaintiffs
- are 6 fonnel players that filed & a,ompiamt on December 19, 2016. The Brown piamtzﬁ‘s are 6

former plavels that filed a compiamt on Deceml)ei 19;2016.

97  In the cases now before us, dozens of plaintiffs are suing Riddell and its associated
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1;10‘ These 53 plaintiffs were all involved in the federal multidistrict concussion _inj'ury

'iitigation in the Eastern District of Pennsylvania (In re National Football League Players' |
Concz:s;?i'oﬂ Injury Litigczﬁon,_fiﬂ? FR.D. 351 (ED. Pa 2815)){ Bétween the time of _ﬂle_
piéintiffs’ paﬁicipatien it the fedérai I-itigation and the time that the trial court dismissed their

complaints in these .casem approximately half of the 53 plaimtiffs had been diagnosed with

dementia or Alzheimer’s disease. The plaintiffs who have not been diagnosed with a specific :

| neurodegenerative disorder allege ﬂiat they are exhibiting symptoms of their latent brain injuries

. and that they will bg diagi;cséd' with a speciﬁé neurodegenerative discﬁx:l_er at some pottit.

"%‘1'1' "E"hese piaintiﬁ‘s argue that the staﬁue of limitations for Atlm s‘peciﬁc- neurodegenéraﬁ%

. d;serder thay* now face could not have accrued untﬂ that plaintiff was diagnosed with the '
dzsmdel The plaintiffs maintain that they dxd not and could not have alleged that they Wﬁe‘
suffering from one of these disorders when they were participating in the federal ciass actictn '
case bécau’sae they h_a& ﬁot é‘et been diagxosed with being afflicted by one of those pm’cieuia
disorders. | |

912 AE:AW@GJ 18- 0'3‘94

913 ‘In this appeal, piamt;ﬁ-appeiimlt Charles Ali 15 the lone piamtsz He is :.umlariy sn:uated
with the plaintiffs in the Burler appeal in all important respects. Like the plaintiffs i in the Butler
- appeal, Ali was involved iﬁ the federal multidistriet concussion ijury litigation in the Eastemn
Disﬁict of Pennsylvania (I re National Football League Plavers’ Concussion Injury Lifigcztfon, :
307 F‘.R.D. 351 (ED. Pa. 2015’))..}1&: was formally diagnosed with dementia m 2015---éﬁér his
patticipation in the f_e&eral litigation ended. Like the piﬁntiﬁs in the Butler appeal, Ali argues
that Gniy upon his diagnosis with dementia could his statute of limitations be triggered as to that

injury. All of the issues raised in the 4% appeal are identical to those raised in the Burler appeal,

Lhe
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it is just filed sepamtely. :

114 Issues Now Before the {fo'zsr'z‘ '

%15 In the federal class action case against the NFL in which all of tliese plaintiffs were
| involved, the plaintiffs therein also named Riddell as a défendaxit. The plaint.iﬂ”s in that‘case

claimed that Riddeli r-sh‘ouid‘ be liable for the defective design of helmets. While Riddell was sued

in that federal class action case, it was not a party to the settlement. In re National Football :

League Players' Concussion Injfury Litigation, 307 FRD. 351, 362102 (E.D. Pa. 2015). Even

though the ?Iaintiﬁ"s 'm_this case had the opportunity to do so, noue of thém asserted claims

against Riddell in the federai class aetion éése pursuing eniy claims against the 'NFL

916 R;ddeil meved to dzsmlss these cases i the circuit count argumg that the clmms tha

\ piamtlﬁ‘s HOW assert are baneci by the statute ef limitations. The stanite of inmtancns fm the

plamtzﬁs. principal- claims for personal injury is two years.' Tl:tere 1s no dispute that the

concussions the players suffered that were the impetus for the harms the players now face

occwred more than two vears before this case was filed. The question 'ui these casés, however, is
‘when did the cause of action accrué for the né_umlc}gicai disorders the players now face and for
| which they now see.k redress? |

q17 Piait_ltiﬂ"s céﬂtend that the statute of limitatiéns for thelr claims against the helmet
mamufacturers did not 'begin to run until the players manii‘éstéd the specific neurological
impairment fm: wiich they now seek damages. The plamtiifs argue that the causes of actian.the;y

assert in these cases. accrued no earlier than when they were diagnosed with one of the

neurodegenerative disorders caused by the head traumas that they suffered. On the other side, the

defendant-helmet manufacturers argue that the causes of action must have accrued eariier.

! Plamt;:tfs #lso have a claim for ﬁrauduient concealment which they claim is aovemed by a iwe-
year statute of limitations.
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Defendants contend that the statute of limitations éccmed at least as early .as when the plaintiffs
joined and participated in the federal multidistrict Litigation in which the plaintiffs alleged to
have been injured by concussive and subconcussive trauma and alleged that the injury had been

wmngfuliy caused.

€18 The circuit court dxsmzssed the plaintiffs’ claims ﬁndmg them to be barred by the stamte

“of hnntatmns The cu‘cmt cout heici that when the piamtxffs 30med the federal class actmn case,
thev “sould have }md to have had knowledge tha:t they had both been mjmad and it haﬁi been
wrongfully caused because otherwise they wouldn’t have filed 2 ciaim.” Plaintiffs now appeal.
g9 ILANALYSS

120 - A, The Discovery Rie

121 L Standard to apﬁiv—pci_;}t of accrual

| w22 | These appeals require us to examine and apply the “discovery rule.” The purpose of the

discovery rule is to postpone the starting of a suit-limitations period until the injured party knows

or should know of his injury. Knox College v. Celotex Corp., 88 1. 2d 407, 414 (1981). The
event that triggers the mnning of the statutory limitations periad is not the first knowledge that

the injured person has of his injury, and, ar the other extreme, it is not the acquisition of

knowledge that one bas a ca_us_é_ of action against another for an igjury he has suffered. I, at 415.
Rather, the statutory iiniitatimis- period starts to run when a.-person knows or reasonably shmdd
low of his 1 m;ury and also knows or reaaonabiv should know that it was wrongfilly caused. Id.

23 Plaintiffs argue that then pmanai injury claims for the latent b;am injuries for wlnch
they now seek redress should sm*;we a statute of limitations ;haiienge because the plaintiffs are

just now discoveting the harm. They contend that “the statute of limitations cannot run until they

#x% discover their latent brain inju_ty.” Thus, plaintiffs urge us to apply the discovery rule and
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'hold that their causes of action accrued at the time they were diagnosed with a particular

neurodegenerative disorder.

124 'l’he basic premise of plaintiffs’ position is that they did not “discover” the injury for . -

which they now seek recovery———a latent neurodegenerauve brain disease—until they were

'diagnosed w1th it. The appeals are focused on their knowledge of the m]ury, not on their

knowledge of the injury’s putatively wrongful cause.-

.11 25 To supp_ort their position that diagnosi_s should be the point of accrual. for their causes of
action, plaintiffs rely heavilyr on _case lauv that | has d_eveloped in our courts" disposition of
. asbestos cases. In cases dealmg with asbestos exposure, courts in Illlno1s and around the country
have frequently apphed the drscovery rule to peg the point of accrual for a cause of action at the
“point of the plaintiff be1ng diagnosed with a disease resulting from much earlier exposure‘s.

'ﬂ 26 Asopposed to a sudden traumatic etrent which causes the statutory l'imitations period 10
begin running unmedrately, when a plamt1ft’s injury does not mamfest itself until sometime after

the defendant s Wrongful act occurred the plaintiff’s cause of action is sard to accrue when the

p_laintiff knows or -reasonably should know t_hat he has been injured by the wrongful conduct of

another. VaSalle v. Celotex Corp., 161 I1L. App. 3d 808, 810 (1987). When a plaintiff's injuries

are the result of “severa_l ostensibly innocuous circumstances,” the plaintiff’s cause of action

accrues whe1_1 the plaintiff knows or reasonably should know that he has been injtlred by the '

wrongful'conduct of another._ Id.

127 In VaS'alle-v. Celotex Corp., 161 I1l. App. 3.d 808, 812-814 (1987), the plaintiff developed
asbestosis in 1972. He filed a disability claim for his asbestos-is 111 1976 signifying his knowledge
of the harmful exposure to asbestos. In l97§, he was diagnosed witlr lung cancer. The plaintiff

filed a lawsuit in 1980 seeking to recover for his development of lung cancer, claiming that his
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expo:mre to asbestos was the cause. A majority of t}ns court held that the plaintiff’'s dcvelopment

of asbestosis in 1972 was a legal injury separate and distinet from his develapment (}f tung

cancer in 1979 so ﬂiat the statute of limitations for filing a claim for iun'g cancer began to run
| when the plaintiff was diagnosed with lung cancer, not whet he leamed he was suffeting from

asbestosis. YaSalle, 161 Il App. 3d at 812. 2

_ ﬁ 28 Accorcimg to plaintiffs, even thou,,h they aﬂeged the existence of h,ead prﬁbierns” when

they sued the NFL, there was "“‘no fmmal diagnoses of neurodegener ative disease pled at that
time.” Tizey argue that even if they acilmowiedged‘ that mﬁ? exhibited ‘svxrlgaroms éf
neurodeefenelanve diseases prior tor the:r dlagnoses of 1ateﬁt bmm uijunes 1t is the diagnoszs of a
partzczzlar disorder tha,t causes the statute of limitations to begm to nun for a ciann to recover for
 that disorder (citjﬁg VaSalle v. Celotex Corp., 161 Il App. 3d 808 (1987) and LUrie v, Thompson.,
337US. 163 (194§)). |

429 Peggﬁm the date of diagnosis as the date (}f discovery for 3taurte of limitations purposes,

planmffs argue that their ﬁlmgs in-the federal multidistrict litigation cannot be smd t0 ewdence 7

knowledge sufﬁcxent for the statute of limitations to begin to run for their cunent clanns
Plaintiffs maintain that the stamte of limitations for the injuries for which they now seek redress
~began to run when tliey were made aware of a diagnosis of a pamcuial Iatent nmmdegenex ative
© brain mjmy—a point in time aﬁer their pmncxpatxon m the fec{emi class actions ceased and
within two vears of when they ﬁied these Cases.
| €30  On the other side of the issue, our supreme court has heid_that a plaintiff who knows he 1s

injured need not know the exact nature or extent of lis injuries in order for the sfatute of

limitations to begin running. In Golla v. General Motors Cor;a , 167 L 2d 353, 367 (1993). a

. 2 One Justice dissenied in VaSalle and would have found the claim to have been barred by the
statute of limitations. See VaSalle. 161 IL App. 3d at 814-15 {Jigarrti. J., dissenting).

9
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plaintiff knew that she suffered inj'uries at the time of a car accident. The plaintiff tacitly

admitted that she could have filed suit for some of her injuries when the accident happened, but

she waited four years to file suit until after she was diagnosed with a more serious condition,

reflex sympathetic dysttophy. Our supreme court explained that when the plaintiff filed suit upon .

learning of her more serious injury, her claim was filed too late. The court observed that the case

involved “not a plaintiff who failed to discev_er any injury, but a plaintiff who failed to discover
- the full extent of her injuries before the statute of limitations expired.” Id. (Emphasis in original).

931 The Golla court explained that “[t]here is no requirement that a plaintiff must discover

.the full extent of her mJurles before the statute of hmltauons begms to run” and, thus [b‘]ecause o

the plamtlff knew or should have k:nown at the time of the acczdent both that she was mjured and
that the injury may have been wrongfully caused, the l1rmtat10ns period commenced at that

time.” Id. The dlssent in VaSalle offered a similar approach The dlssentmg Justice stated that

that court should have found the plaintiff’s claum for lung cancer from asbestos exposure to be-

time barred because the plamtlff should not be permltted to pursue a claun for each distinct

injury resulting from the same wrongﬁll conduct VaSalle 161 IIL App. 3d at 815 (Jiganti, J.,

| d1ssentmg)

932 Under the line of reasoning embodied in Golla and in the VaSalle dissent, defettdants :

argue that the plaintiffs’ allegations in the federal class action case demonstrate that they

discovered that they werc'tnjured more than two years before filing these cases. Defendants-

contend that the plaintiffs. cleatly knew that they were injured from the head traumas they
suffered while playing football and that the plajntiffs. had sufficient information about their
injurtes’ wrongful cause as evidenced by their suing the _NFL. _

all 33 These cases do not demand that we decide whether the VaSalle line of reasoning or the

10
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Golla line of reasoning is more suitable for addressing statute of limitations questions stemming

from repeated head ftraumas that result in latent neurological disorders. We see merit in

- plaintiffs’ argument tl_lat the line of reasoning applied in VaSalle may very well be the most apt

framework for latent brain injury litigation. Due fo the “several innocuous” bra'in traumas the
plaintiffs suffered over the years and the siéw—developing nem‘cdégenerétive giiism‘ders at issue,
" the blunt and straightforward rule appiiedrin Golla méy not be the most suitable pi‘ecedant to

apply in sports-related latent brain injury cases. It is not difficult to see unjust results if Golla

were strictly applied to such cases. Plaintiffs in such cases could be deprived of any remedy

before they éc_mi_d know about the severe afflictionis that chuid follow the seeming,iy innocuous

symptomatic discomforts they faced. Those plaiﬁtiﬁs’ ciaimé,' could be said to acenue on the basis
that they had headaches or some other minor ailment when they could not reasonably know

about a significant nieurodegenerative disorder lurking that might not manifest until vears later.

" See, eg., ‘%Céfllozsgh v. World ﬂ?‘esflirzg'Enfermirzmeﬂz, Inc., 172 F. Supp. 3d 528, 547 (D

Conn, 2016) (knowledge aﬁom a single comcussion is not the same as knowledge about CTE or

another degenerative ﬁettreioaicai disérde‘r).

734 However, even analyzing rhe facts présented here tiueugh the lens of VeSalle, the
circumstances here divect a different result than the result that obtaised int that case. In this case,
tlze allegations and the conduct of the piamuffs; in the federal class action case establish that the
plmﬁtiffs had sufﬂcmnt knowledge to interpose the claims that they oW pursue agamst Rlddeli
as early as the point in which they pursued their claims against the NFL-—a point more than two
years before piaijltiffs filed these cases. |

€35 2, Evidence of plaintiffs knowing about their infuries.

936 As stated previously, plaintiffs’ appeal is based on their supposed lack of knowledge

11
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about their m_;ury They do not raise any issue relating to their knowledge of the wrongful cause

- element for the accrual of a statute of limitations under the discovery rule. It is apparent that the

“igury” for which piaintiffs s’eek redress in this case is the same injury for which they sought

‘ 1edress ity the federal ciass actmn case. It is similarly apparent that plaintiffs knew about those -

injuties when they sued the NFL $0 that as'a matter of law, the: statute af hm;tanons accrued at
Aleast as earl:y as the plamnffs’ ¢lass actiont ﬁim,_,s Because plaintiffs’ class action filings
ocourred more than two years befme these cases were filed, the claims at issue in these cases are
barred by the applicable statute of Enmtatmns.

‘?[ 37 In the federai class action case, piamuifs sought I‘E{II‘ESS for bcth current and future
diagncsea of dzsorders remitmg frcm the head trauma they suffered while playing in the NFL. In
_ﬂns case piamu% seek redress for “the long-term, latent blam dmage inflicted upon them.” In
both ‘the master clas_s action complaint and in each plaintiff’s short form cgmplamt3 the piazmszs
sou-ght'redress uot for the svmpzoms of a iatent brain injury, but for the ‘ioﬁg_-'tenn brain wmjuries

themselves and theu ai:tendant mamfestatmus the same m}lmes for which they seek redre;,s hﬁfe

€38 Inthe federal class action master camplamt the piamtzﬁ“s alleged that they © have suffered

* and continue to suffer brain injuries.” The plaintiffs went on fo allege that ‘rho-se brain injuries
 result in “early onset Alzheimer’s disease, dementia, depression, deficits in cognitive
functioning, reduced processing speed, attention and reasoning, loss of memory, sleeplessness,

mood swings, personality changes, and the debiiimting and latent disease known as Chronic

Traumatic Encepilalopathy (CTE).” Here, in the very first paragraph of the mézster compiaing for

example, the plaintiffs stated that “{t/his case seeks a declaration of liability, injunctive relief,

medical monitoring, and financial compensation for the long-term chronic injuries, financial

3 Only 51 of the 33 plaintiffs in these appeals filed shost-form complaints, but each of the 51
plaintiff”s individually alleged that he was then suffering the symptoms of a brain injury, but that the
injury was latent and would continue to develop over time,

12
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losses, exoenses, and intangihle losses suffered by the Plaintiffs and Plairi'tlffs’ St)ouses as a
resu'lt of the Defeh(lants’ intentional tortious misconduct, including. fraud, intentional
misrepresentation, and negligence.” (Emphasis added). The plaintiffs allegecl that the NFL’s
negligence has resulted in them sustaining “brain injuries that are progressive and latent.” The
plaintiffs .sought da.met'ges‘for lboth present and future manifesting conditions from the brain
injuries from which they all already had allegedly suffered. |

939 In their federal class action short-form complaints, each plamhff mcorporated the
allegat1ons of the master complaint and further alleged that’ he was suffermg symptoms ofa brain -
' mjury Each plamt1ff then went on to allege that the underlymg bra.m injuries from whlch he was
| then-currently suffering symptoms represent “mjunes that are latent” and that w111 “contmue to
develop over ti_me.” One form of relief the plaintiffs each requested in their short-form complaint
here was for “medical monitoﬁng” evincing their inc_liv_idual_knowledge of future manifestations
~ of the then-.known injuries. |

G40 The hst of symptoms the plamtlffs were expenencmg at the tlme they part1c:1pated in the
' federal class action case is extensive and vaned but all of the pla1nt1ffs alleged the existence of |
-sympto‘ms of - their mjunes_ such as headaches, loss of memory, sleepmg problems, and
depression. Some of the plaintiffs alleged the existence of a permanent brain injury, neurological
disordet, or the increased risk of further neurodegenerative disorders, while other pl_aintiffs had
not yet been diegnosecl with any partieular neurological disorder at the tlme. Nonetheless, even
the olhintiffs who had not beeh djagnos'ed with a specific neurological disorder claimed that the
symptoms they were experieﬁcing were representative of a more serious, long-tenn and
progresswe condition w1th which they were afflicted. In the federal class action case, the

plaintiffs herein each sought redress for the underlying permanent brain injuries, mcludmg even

13
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the yet-to-be-diagnosed manifestations of those injurie‘s.t |
41 Plaintiffs argﬁe that, in the federal class. action ‘cése, they only alleged that they were
‘suffering the symptoms of a neuiol’ogical disorder and in this case they.are alleging that they aré

suffering from. a diagnosed neurological disorder. It is true that none of the plaintiffs here

specifically alleged a diagnosis of a neurodegenerative brain disease in the federal class action—

they could not have done so at the time. But regardleés, it is clear that the pIaintiffs individually

and the class as a whole were pursuing a recovery for both present and future diagnoses of

neurodegenerative disorders. Plaintiffs were not involved in the federal class action case to seek

tedress for existing symptoms: headaches,,slecpi_n:g problems, et cefera. Thejf were pursuing

claims for the more insidious injuries that- those ‘symptoms represented and the 'futufe

manifestations of those injuries. The allegations in the federal class action case establish that

plaintiffs were seeking recourse for existing and irhpending manifestations of their latent brain -

injuries and that they knew such injuries existed or would exist.

42  Plaintiffs attempt to argue that they wete not aware of the injuries asserted in these cases

when they participated in the federal class action case because the injuries had not been

diagnésedrat the thﬁc of the federai class action. The allegations in the federallclas's action case
make clear that plaintiffs were aware of the injuries fdr which they now pursue r’ecbmpense
because they expressly souéht recovery for futire diagnoses from the head trauma that gave rise
to both these cases and the federal class action case. Plaintiffs knew that future diagnoées. were é
possibility o.r even a pz;obability and they accounted for those injuries' wheh they made claims
against the NFL—an incontrovertible admission of knbwledge.

943 Our courts have- previoﬁsly addressed prior filings and their impact on the statute of

limitations. Compare Moon v. Rhode, 2016 IL 119572, § 50 with Heredia v. O'Brien, 2015 1L
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App (Ist') 141952 ™ 26- 28 In Moon, our supreme cowrt held that even though the plamnff
‘therein had ﬁied a previous lawsuit, there was a quesnon of fact regaldmg when the piamuﬁ was
-possessed of sufficient knqwiedge to cause-the statitte .of limitations tq acerue. Maorz, 2{}16 IL
119572; 1% 50-33. In Heredia, we observed that the reéoﬁ estaﬁiishegi that, at the very latest, the -
piainti:tf thereiﬁ knew or reason&biy‘ should .have. known that the' negiigent pei‘fmmaneé of a
| med:cai preced‘n'e was. zespanmble for her mjmy at the tune she filed her initial camplamt
Heredia, 2015 IL App {1st) 141952, 99 26-27. Her Iatel~fiied eomplamt was mtnneiy because
her initial filing demonsnated-ﬂlat she knew her mjury a;zd its wrongful eause Whex; she first
| filad suit. Id at‘§28 | |
944  Cur analysis and hol@s in Hered;a mote apt}y‘ ahgﬁs with the circiunstances §1esented

in this cage. Hete, piamuffs participation in the federal class action and the case’s ummstakabie

- aim of recovering for latent brain mjur ms mcontrovembiy estabhghes that plaintiffs lmew that

they were mjured with iong-tem} mjm1es and knew that those injuries were wrongfully caused.

I}nhke in Moon we do not need a factual detexmmatmn to be made as to whether piamtiﬁs had
sufficient information two years pnqr o ﬁimg because, here, the piamt:ﬁ’s themselves asserted
the sufficiency of their knowledge in their suit against the NFL.

(45 3. Plaintiffs propose the adoption of an unworkable limitations regime.

q 46  There are practical considerations and ‘pclic? reasons to suppott a holding that plaintiffs’
claims here are barred. W;e;re we to allow piainﬁﬁ‘s to pursue their ciaims.in tlﬁs case, we_wg;;id
be endorsing a practice of resolving this type of casé in a piecemeal fashion. Where it is
- practicable, courts should endeavor to promote judicial economy and avoici piecemeal litigation.
See Tires N Iracks, Inc. v. Dominie Fiordirosa Construction Co., 331 Il App. 3d 87, 95

(2002); Poulet v. HF.O., LL.C.. 353 Bl. App. 3d 82, 99 (2004). Plaintiffs advance a theory in
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which the discovery rule would restart the limitations clock every time one”_cf; the plaintiffs
de\-felops a new condition stemmiﬁg from the same oﬁginal harm. Such a result would create
significant coflfusion'about when claims are justiciable and it would hamper the very aim of
statutes of limitations—to have some certainty and to eliminate open-ended iiabili_ty.
| 47"' Based on plaintiffs’ interprétation.of what the rulé shouldr‘be, the plaintiffs would bé able
to sue égaﬁl and again for any other symptoﬁxs or diagnoses that manifest in the ‘ﬁlture. For
¢xample, undef plaintiffs’ theory, after éuécés_sﬁlily prosecuting this case.they would -b-e able to
sue Riddéll-again de_cadg:'s later for. the same alleged wrongful conduct uﬁder é claim such as
wrongful death. Plaintiffs coulfl_ perhaps sue égain next yéar if their diagnq._sis_ changed from
dementia fo Alzheimer’s dise-asel:.. Or again at anothéjr ﬁmé Wheﬁ piaintiffs find another defendaﬁt
that might be _responsiﬁle for their latent injuries._ There are not artiéulable standards to determine
what would be sufficient to allow a plaintiff to bring more claims at a later time. .Plaintiffs
Sugge.st that any new diagnosis would be su-fﬁCient for them to file another successive action, and
they also suggest that any new symptom might be sufficient. Theée results are untenab!e. '
- b 48  Even at this point, aéproxiniately half of thé 53 ﬁlaintiffs have receiyed a diagnqsis of a
specific neurodegene‘rati-\}e disorder like dementia or Alzheimer’s disease, but half have not. Half
: of the plaintiffs are yet to be diagnosed- with any specific néurological disorder, alleging only that
. they will have such a diagnosis at some point in the future. Uﬁder plaintiffs’ own propose:d
standard, half of the plaintiffs, the ilalf who do not yet have & specific qualifying neurological
_éondition, are asserting_‘ premature claims. That half of the plajntiffs who have not been
: diagnosed with any speci,ﬁé- neurological disorder have the exact same level of knowledge that
they did at the time the “federal class action case was ongoing—they have symptoms but are yet

to be diagnosed with a discrete neurodegenerative disorder. How could that half of the plaintiffs
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b‘é said to have suﬁicient knewﬁeé-ge of their injuries now, but not during their participation in
the federal class action case? - | | |
949 A major problem with plaintiffs’ theory on the discovery fuie is evidenced by their own
-claims made on appeal. Piaiﬂﬁﬁ‘s siate that'they ‘“"sixﬁply did not (and still may ucrt} compreliend
'the damage done to them due to their exposme to repetmva head traumas whﬂe piaymg
foatbalL” Plamtiﬁ*s mamtam that ‘these players are just now begmmng to d;f.scavm the damaga

| that has beein. done.” They suggest that thev now have an injwy giving nse: o a Jusncmble cian:n_
but that they mxght have f}ther justmzabie injuries in the fufure, all derived from the same
pmperted wrongﬁﬁ conduct ef dﬁfendants that ceased mcumng Iono ago. Piamuffs adlmt that 7
they might still not lmove' ’cheuw injuries and m;ght need to sue again when they d:scever some |
new mamfestatmn of the harm. Potentmi liability remains open-ended forever in contravention of
all statute of limitations ;mlspmdeuce Fommatelv for plaintiffs, the se:ttlemant crafted by tb,e
players‘ and_the NFL eliminates the type of problems that‘the muiuphgaty of litigation they
propose would create. The settlement provides an fandming remedy for plaint:iffs’ mjuri{:s (gee
~infra § 39). But, at the same time, &e fact that plaintiffs were Seeldﬂg sﬁch an enduring remedy

demonstrates that they knew about the injuries that are the basis for these cases insofar as the

accrual of the statute of limitations is concerned.

€51 During the cowrse of the federal class action case, plaintiffs were all given a short-form
: complaint in which to submit basic infmmatié;n about 'thei;r claims to the court. The shart_-fmm |
compiamtls gave each pla;tatiff the option to state whether he had a claim against Riddell—it was
listed as one of the potential defendants—and to detail what those claims wére. While some of

the plaintiffs in the class action case chose to lodge claims against Riddell, none of the plaintiffs

17
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in the casee nd_w before us made a claim against Riddell. None of these 53 plaintiffs eifen just
simply checked a box on the short-form complaint to indicate that they were aégrieved by
Riddell. In edditioe, the master cdinplai’nt coﬁfained alleg_atidns against Riddell, but none of.the
plaintiffs that are iﬁterposmg'claim.s mﬂus case chose to pursue those allegations against Riddell
-at that time, despite adopting | all of the allegations fgom. the master complaint into their
individualiied Vshort-form complaints. The plaintiffs __ e.ach made a consc‘ious_ decision to
voluntarily .end intentionally not pﬁrsue Riddell for the brain injuries frofn which the plaihtiffs
are suffering. | | | | | n |
1 52 Plamtlffs already compronused Wlth the NFL for the claims they make against R1dde11
now—the settlement includes compensat1on for both current and future diagnoses of injuries
from the latent brain injuries. But when plaintiffs had an option to pursue claims against Riddell
in the federal class action, all of the piaintiffs in these cases opted to pursue a claim against the
NFL only. Plaintiffs were undoubtedly on notice of potential claims against Riddell when they
joined a lawsuit for these same injuries in which Rlddell was a named defendant
| 153 At the time -of the federal class a_cﬁon case, the plaintiffs could have asserted ageinst
Riddell claims that they did assert against the NFL. Plajn‘eiffs had sufﬁcient k:novﬂedge to assert
claims ageinst the NFL, so they had_ sufficient knewledge to assert them against Riddeil. There is

no newly discovered information that would make the discovery of a claim against Riddell any

different than the discovery of a claim against the NFL. Plaintiffs offer no explanation for why |

we should’ treat fhe NFL and Riddell any differently as defendants where all of the harm is
alleged to have occurred at the same time for both defendante. Plaintiffs chose to enforce their
claims against the NFL only and, despite being presented with the opportunity, made a conscious

decision to not pursue any claims against Riddell.
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b 54 3, Plaintiffs are not without a remedy. They already seftled for these injuries with the

NEL.

€55 Tobeclear, pl aiﬁtiffs are not without a remedy here. They have already secured a 1‘emedy

o fm the harm alleged in these cases in their settlement w1th the NFL. And they had the requmte

knewledge and the opportuiity to seek the same remedy against Riddell back then, but d;d ot
pursue it. The discovery rule cannot be used to save plamntiffs’ untm}eiy cim_ms.
956 When the plam’ciffs here sued‘ﬁm \fFL thay sued far‘ ﬁresent.msd latent injm‘ies. In the
federal class acnen case the piamtiffs aiieaesi that thej} “have sustained b:tam mjuries tha,t are
. | pmgresfsrve and latent " Tliey allege{i that their 1atem blam mjuues *‘have de\reiaped and .
csﬂtmue to develap over time.” | -
: '{ 57 The fecielal district court approved the settiement between plaintiffs and the NFL. In re
Nutional Foortball League Pfayers’ C’mzcussz’m_f;‘rgjwy Li'rigcstion, 307 FRD. 351 (ED. Pa.
2015). The settlement QL‘Qviﬁles a Vremeciy for future claims, clamms Iike.those‘ the plaintiffs are
now pursuing. The main portion of the settl&mént 13 an “uncapped monétmy award fund” thét :
providés campensaticm?ta players who submit précef of certain &ié.gnosés. The manfeﬁéry award
fin:id is uncaﬁped and will rewnain .in place for 65 years. Any player that shows that he has been
'diagnoseci with a quaiifyﬁxg disorder during tﬁa.t time pettod is entitled to an award. That award
ﬁppiies to diagnoses that are nﬁadel aﬁer the settiemeﬁt was reaéhe&; If, after receiving an in_itiai '
award, alretired player receives a more serious diagnosis, .he will receive a supplemeﬁtéi award.
Id. at 395. -
958 '_Plain;riffs- could not sue the NFL for the injuries assetted here—the federal class action
case encompassed future diagnoses. Plaintiffs proifide no reasoned basis on which we- couid_ |

~ permit them to pursue the claims against Riddell for the exact same injuriés that they claimed to
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have knowledge about more than two Years beere filing these cases. ]f’iaintii:fs have had a
- recovery for these injm_iés, but they opted 10t to éeek a recovery against Riddell when they had
‘the oppommity. |

159  The settlement shows fhaﬁ the pa;ties were keenly aware of firture deterioration and future
diagnoses... The settlement was a satisfaction and a compromise of both present and ﬁmﬁre

manifestations of the harm alleged. The agreément was crafted with future diagnoses in mind.

“Retired Players who receive Qualifying Diagnoses in the future will be on equal footing with

those who are currently suffering.” #f. at 377. “|Tlhe Settlement provides Suppiemmtal

Monetary Awards for wotsening_ symptoms. Retired Piayers who receive more severe Quahfymg

Diagnoses after receiving initial Monetary Awards are entitled to supplemental -pa,§rnae1_1ts,” Id. -

The plaintiffs compromised not only ﬂlen-presant tiiagn_oses, but future diagnoses as well. The

 plaintiffs cannot 'ailege that they did not know about the injuries at issue in this case when they

already sued for and settled for those injuries. There can be no factual dispute that plaintiffs had

sufficient knowledge to tigger the statute of limitations.

960 - | ' B Fraudulent Concealment

161 Plamntiffs édvocate for.the application of a five-year statute of limitations for fraudﬁieﬁt
eoncealmem.. Piahﬁtiifs ai;efmtiveiy fefer to their invocation of frandulent concealment as a
freestanding cause of action and then at other times refer to fraudulent com_;eahnent being
asserted as a mé_zﬁls for toiliizg"the statute of limitations. For example, m their reply brief,
pllaiﬁtiffs argue in one senfex;ce that “Piaintiffs-AppeHmts suiﬁcienﬂf aﬂege fraudulent

concealment as a cause of action” and then in the next sentence they cite the statute that extends

-~ a statute of limitations when the person who would be liable fraudulently conceals the existence

of the cause of action (see 735 ILCS 5/13-215 (West 2016)). Because it appears that plaintiffs
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are seeking to invoke fraudulent concealment as a tolling meclranism for an otherwise untinrely
personal mJury claim, we Iwill proceed under that lfr'amework rather than looking at fraudulent
concealment itself as a claim. |

162 Plaintiffs argue that Riddell’s conduct “prevented [them] from discOvering [that they] had
a claim agamst the helmet manufacturer.” Thus, plaintiffs argue, they had five years from the

time they ﬁled their complamts in the federal class action case to file theit complaints in. thlS

- case. The Code of Civil Procedure provides that “[1}f a person liable to an action fraudulently

| conceals the cause of such action from the knowledge of the person entitled thereto, the action
rnay be conunenced at any time Wlthm 5 years after the person entltled to bring the same
discovers that he or she has such cause of action, and not aﬁerwards ” 735 ILCS 5/ 13-215 (West
2016).

€63  Our supreme court has made clear that an allegation of fraudulent concealment does not

give a plaintiff an automatic five-year extension for bringing a claim once the plaintiff has

knowledge of the claim. “If at the time the plaintiff ‘discovers the fraudulent concealment a

reasonable time remains within the applicable statute of limitations, section 13-215 does not toll -
the running of the limitation period.” Morris v. Margulis, 197 TIL. 2d 28, 38 (2001). Once a party

discovers the “fraud,” it is no longer concealed, and if time remains within which to file the -

action, the Code of Civil Procedure does not operate.to toll the limitations period. Zd.

64 Plaintiffs allege that defendants concealed their cause of action during the decades
leading up to the dtscovery of their injuries. Pla1nt1ffs do not allege that defendants did anytlnng
- to conceal the causes of action from the time plalntlffs had sufﬁc1ent knowledge to, file claims
against the NFL. In the federal class action case, pla1nt1ffs alleged that the NFL and erdell

made material misrepresentations about the harms the players faced. Those same alleged
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misrepresentations, that pre-date the federal class action case, .are the basis for plaintiffs
fraudulent concealment assertion here.

9165 However, while professing knowledge of the facts giving rise to the supposed fraudulent

concealment, plaintiffs still did not file these cases for more than two years after suing the NFL.

- Plaintiffs have allegéd nothing relating to Rjddell’s'conduct. once the federal class action case -

was filed that would have prevented them from filing these cases within two years thereof. Even
after plaintiffs filed éomplaints against the NFL and had the requisite knowledge to file claims

against Riddell, they still did not pursue claims against Riddell when they were presented with

short-form complaints to complete. Nothing that Riddell did cause_d_plaintiffs to disregard th_em

as a potential tortfeasor. A_llegations of fraud that occurréd before the federal class action suit

was filed cannot save plaintiffs’ claims. See id.

i 66 " There is no allegation that Riddell concealed the existence of any claim against it by -

these plaintiffs_ once the class action was filed. All of the .allegatioﬁs about Riddell’s wrongful |

conduct in “concealment” are for acts and omissions that ailegedly occurred before the federal
class action was filed. Plaintiffs are at least charged izvith.knowledge at the point that they joined

a class of plainﬁffs that was alleging wrongdoing against Riddell in their complaint and that

specifically addressed plaintiffs’ knowledge of the acts that they now rely upon as a basis for

claiming that their claims were fraudulently concealed.

-9 67 Morem‘fer,l plainfiffs' argue that defer_zdénts fraudulently concealed their causes df action
because defendants. failed to inform players of the dangers of the helmets while instead
promoﬁng their helmgts and aci?ertising the saféfyland_ quality. of the hélmets. Those ‘allegations
do not constitute the fraudulent concealinent of a cause of action. Plaintiffs have not even alleged

- any specific contact with Riddell, let alone that Riddell..took acts designed to prevent them from
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disc(‘wering causes of action.

f[68 To be entitled o ﬁ"agduient concealtnent tolling, it is necessary to show aﬁi;mativé acts
by the defendant Which \%*exe‘ designed to ﬁrévent, and in fact did prevent, the discovery of the
claim. Henderson qumr.‘e C’ondq. Assn v, &LAE Townhomes, LLC, 2015 IL 118139, 9 97. Even if
Riddeii promoted the safety of its products in the past, it difi nothing to hull the plaintiffy into not

filing suit or discovering their harm or its wrongful cause.

769 ' C. PJm‘nzfiﬂe"’Past—Dt‘smgssaZ Reaquest for Leave 1o Amend
970 After their claims were dismissed as time barred, plaﬁztiﬁé éought to amend their

complaints to mciudf: ﬁpecxﬁc aliegatmns about their 1iem0dcgeﬁeratzve disease diagnoses and

the dates of their diagneses Howevei plaintiffs fail to explain how the proposed ameﬁdmeazt -

would save their claims. The propo_sed mnendment Would bave, in fact, been fut_ﬂe. The outcome
of the casé is not dependent ou plaintiffs’ diagnoses or ﬁoxl-diagmses,- It is based on plaintiffs’
kn_owied}ge years ago that they were inj.ured and that their imjuries were ?mmgﬁlﬂyl caused--
knowledge that plaintiffs incqﬁtrovertibiy pcssessed_more than ‘tw"s‘) yéars- before filing these
cases: | .- . | |
€71 iea%e o amend ma,_? be denied where the proposed amendment would be futile. Né!so'rz; 2
szar}.’res{ & Brady, LLP, 2013 IL App (Ist) 123122, € 69. ‘Whether 1’0. grat leave to amend is a
decision left to-the trial comt’s discrétioﬁ. Clemons v. ;%éhmzicrz! Dewées Co., 202 111 2d 344,
331 (2002). The azneﬁdmerntrplamtiﬁs claim that they éhauld have been permitted to file would
not have cured the defects in their compiamt |

€72 In ac‘lditmn, plaintiffs faﬂed to submit a proposad amemded complaint to suppmt a request
for leave to amend. Including a proposed amended complaint is generally quun ed for a party to

demonstrate that it shouid have been granted leave to amend. Morris v. Ameritech Ulinois. 337

[ )
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JH App. 3d 40, 51 (2003). Nevertheles.s., becauée thé amendment that plainﬁffs envision would
not have cured or even addressed the fatal flaw in the plaintiffs’ pleadings, the trial court did not
. abuse its:- discretion when it denied plaintiffs the opportunity to afnénd.

973 | | - IiI.-CONCLUSION | :

974  Accordingly, we affirm.

475  Affirmed.
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