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OPINION
91 If there is a train crash and the railway employee involved files a personal injury claim
against his employer for negligence, can the railway-employer file a counterclaim for negligence

for the property damage caused in the crash? That is the question posed by this appeal.

§2  The triat court heid that, no,-the emplo'yer could not pursue such a counterclaim. The trial -

court dismissed the counterclaims filed By the railway, finding that they are barred. A finding

was entered under Illinois Supreme Court Rule 304(a) (eff. Mar. 8,. 2016) that made -t‘he order‘ |

- appealable. We agree that the answer to the question posed above is no, and we affirm.

.113 S  j | I.BACKGROUND |

14  Plaintiffs, Melvin Ammons and Darrin Riley, filed these lawsuits against -'defendant,
Wisconsin Central Ltd. (Wisconsin Central), for injuries they .sustained dl]l‘ii‘ig the course of

their employment Riley was the locomotive engineer and Ammons was thc conductor when the

train they were operating struck another train that was stopped ahead on the same track Both

Ammons and Rlley filed lawsuits alleging that the railway-defendant was neghgent and violated
__se\feral rules and regulations that led to‘ theii injuries. The lawsuits were consolidated below and,
for purposes of -this appeal, the iSSlieS are the same as to both plaintiffs. |

1] 5 Defend’ant Wisconsin Central responded- to the iawsuit by denyiag iiability and also by
filing counterclalms against both employees The counterclaims are for money damages to
redress property damage caused by the accident and for contrlbution in tort from the plaintiffs for
| one another’s injuriés. In its counterclaims, Wisconsin Central alleges that plaintiffs were
negligenti that they violated rules and operating practices and that fheir failure to follow

mandated speed lim_its or apply the emergency brakes before the collision caused significant
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damage' to its property. Bc;th trains involved in the collision were .damaged as was the raiﬁoad
track, and environmental cléan-up and remediation was required. |

E bl 6. Plaintiffs filed a motion to dismiss the counterclalms arguing that such clalms are
' pl‘Ohlblted under sections 55 and 60 of the Federal Employers Liability Act (FELA) (45 U.S.C.

§ 51 et seq. (2012)). Section 55 of the FELA voids “[a]ny contract, rule, regulatlon or dewce

whatsoever, the purpose or intent of which- shall be to enable any common carrier to exempt

itself from liability” under the FELA. Id. § 55. Section 60 voids “[a]ny contract, rule, regulation,

or_dévice whatsoever, the purpose, intent, or effect of which shall be to prevent einployées of any
commoxi carrier from fumishing froluntarily information to a person in interest as to the facts
mc1dent to the injury or death of any employee.” Id. § 60. |

917 Plamtlffs argued in thelr motion to dismiss that the counterclalms asserted by defendant
were a “device” that deféndant was usmg to exempt itself from liability for their on-the-job
injuries and that the coﬁntercléiins were being used cocrcively—todiésuade injured Workeré
from assei'ting theif FELA claims and pro-v‘iding information about the acéident. The trial .cqurt
dismissed the counterclaims. Defendant appeals pursuant to the trial court’s ruling under Illinois
Suprelﬁe Court Rule 304(a) (eff. Mar. ‘8, 2016) that there was no just reason for_delaying appeal
of its order. | ‘

48 [ ANALYSIS

99  This appeal presents a pure question of law. Can a railroad counterclaim for property

damage in an employee’s personal injury suit where both parties’ 'alleged harm arises out of the

same occurrence and both parties are alleged to have been negligent? The trial court answered in
‘the negative and dismissed the counterclaims.

910 Plaintiffs’ motion to dismiss the counterclaims was presented as a motion under section

e e



No. 17-2648 and 17-3205 (cons.)

2-615 of the Code of Civil Procedure (735 ILCS 5/2-61'57 (West 2016)). Defendant argues that it

is really a section 2-619 motion to dismiss because the FELA sectidns on which plaintiffs rely

raise “an affirmative matter that seeks to avoid the legal effect of or defeat the claims” (citing id
§ 2-619(a)(9)). Our supreme court has stated that raising the defense that a claim is barred by a
| prevailing statute should be done under section 2-619. See Sandhoim v. Kuecker, 2012 IL

1111443, § 54. We review the dismissal of a claim under either section 2-615 or section 2-619

' de novo. Jones v. Brown-Marino, 2017 IL App (1st) 152852, 9 18 Defendant does not raise any

serious concern over which section of the Code was applied and is not pre]udlced

il ll The case is governed by FELA (45 U.S.C. §_51 et seq. (2012)). The FELA provides--

injured railroad workers with their exclusive remedy against their employers for injuries

resulting from their employers’ negligence. New York Central R.R. Co. v. Winﬁeld,' 244 U.S. |

147, 151-52 (1917). The FELA was enacted as a response to the special needs of railroad
workers who are exposed daily to the risks inherent in rmlroad work and are helpless to prov1de

adequately for their own safety. Sinkler v. Missouri Paciﬁc R.R Co., 356 1.8, 326, 329 (1958).

The purpose of the FELA is to provide fair compensation for injured railroad workers by -

- imposing liability upon railroads for injuries to their employees resulting from the railrdads’ :

negligence. Wilson v.. CSX T ransportation, Inc., 83 F.3d 742, 745 (6th Cir. 1996). |
112 Both‘ parties have pointed us to0 compelling case law that supports their respective
positions on appeal. Both parties likewise admit, at least tncitly, that there is decisional law from

other jurisdictidns that supports the opposing outcome. See Russell J. Davis, Employers.’

Liability Acts: Counterelaims, 11 Fed. Proc., L. Ed. § 30:48 (Nov. 2018 Update). The issue has.

apparently never been decided by an Illinois court—at least no such decisions have been

reported.
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ﬂ 13  Sections 55 and 60 of the FELA both serve to void certain contracts, rules, regulations, or
dev1ces that mlght be used defenswely by a railway in FELA litigation. See 45 U. S C. §§ 55, 60
(2012) Sectlon 55 bars the use of those instruments msofar as they ailow the railway to exempt
itself from liability, and section 60 baxs their use for preventmg employees from furmshmg

1nforn_1at10n relating to the injury or death of another employee. /4. The determination of this

appeal turns on whether the counterclaims for property damage asserted by the railway-

defendant are “devices”™ as set out in the Act and whether their interposition ehables defendant to
exempt itself from liability. If the coupterclaim is such a device, then it is‘barred as void by
~section 55 of the_FELA; | |
| 14 One of the first cases to address the issue and shape the discourse on seetion 55 is
Cavanaugh v. Western Maryland Ry. Co., 729 F.2d 289 (4th Cir. 1984). In Cavaraugh, the court
began its analysis by recognizing the common law -princilele that employers have a right of action
against employees fof property damages arising out of an employee’s rnegﬁgenee .occur;ing
within the scope of employment. Id‘. at 290-91. The court went on to explain that nothing in the
FELA explicitly forecloses the railways’ right to redress for property damage caused _bf a
neghgent employee. Id. at 291
715 In addressmg section 55 of the FELA (referred to therein as “Section 57), the court stated
| that
“[n]either by' its express language nor by its legislative history- does Sectien S suggest in

any way that the ‘device’ at which the proscription of the Section was directed was

intended to include a counterclaim to recover for the railroad’s own losses incurred in-

connection with the accident out of which the injured employee’s claim arose.” Id. at

292.
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The court further stated that a counterclaim by a railway to recoup money for its own property

damages is “plainly not an ‘exemptfion] ... from any liability’ and thus is not a ‘device’ within

the contemplation of Congress.” Id. Thus, the court held, railways may file couﬁterclaims for

negligent damage to their property in a personal injury case brought by an employee. Id. at 294-

95. One judge dissented. See id. at 295-97.

9116 After the decision in Cavanaugh, the United States Courts of Appeals for the First

Circuit, Eighth Circuit, and Fifth Circuit followed sﬁit. See-Sprdgue v. Boston & Maine Corp.,
- 769 F.2d 26 (1st Cir. 1985); Nordgren v. Burlington Northern R.R. Co., 101 F.3d 1246 (8th Cir.

1996); Withhart v. Oito Candies, L.L.C., 431 F.3d 840 (5th Cir. 2005). The cases do not really

build on Cavanaugh with any significant original reasoning but adopt its interpretation of the

~ statute. The basic - analytical underpinning of those three cases and Cavanaugh is that

counterclaims for property damage do not fit within the mea_nihg of “device” under section 55 of

the FELA because they do not serve to exempt the railways from liability. Instead, the railway

" may still be liable to the injured employee for its own negligence, but the employee must answer
for his negligence resulting in property damage as well. Those courts held that contracts and,
devices prohibited under section 55 are those that are “creative agi'eements or arrangements the

railroad might come up with to exempt itself from liability.” Nordgren, 101 F.3d at 1251. To

- interpret section 55 as the plaintiffs suggested in those cases and as plaintiff suggests here, those

courts reasoned, would be to ébsolutely' immunize railwa'y employees for their own ncgligencc.
See, e.g., Sprague, 769 F.2d at 29.

117 However, the reasoning and hc;ldings e.spoused in those cases do not Tepresent a clear
consensus. The dissenting judge in Cavanqugh made the compelling argument that “the language

of the FELA supports the conclusion that Congress intended to prohibit counterclaims, such as
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the one ﬁled by the railroad here, because the filing of such counterclaims will unfalrly coerce or
intimidate the injured employee from filing and pursuing his FELA action.” Cavanaugh 729
F.2d at 295 (Hall, J., d_issent_ing). In the view of the dissenting ]udge, “the ra.llroads_ counterclaim

is a “device’ calculated to intimidate and exert economic pressure upon [the employee], to curtail

and chill his rights, and ultimately to exempt the railroads from liability under the FELA.” Id. at

296. The dissenting judge in Nordgren took the same position.'Ndrdgren,-IO'l F.3d at 1253

(McMillian, J., dissenting). Heavily relying on William P. Murphy, Sidetracking the FELA: The
Raiiroads * Property Damage Claims, 69 Minn. L. Rev. 349 (1985), Judge McMillian would
have ruled that “whether filed as. countefcléims or brought as separate actions, [ptoperty damage’

claims brought by the railway] are preempted by the F ELA’s statutory language and are -

ﬁmdémenta.lly incompatibie with its remedial purpose.” Nordgren, 101 F.3d at 1258 (McMillian,
J., disse:itin_g).: .
918  Other courts confronted with the question have found that the result advocated for by the

dissenting ‘judges in Cavanaugh and Nordgren represents the correct and more pragmatic

approach to intérpreting ihe FELA. Just a year after Cavanaugh was decided, the United States

Court for th_é'Dist:rict of Colorado broke from the interpretation employed in Cavdnaugh. The

district court held that “whete an injured railroad worker *¥** asserts personal injury or wrongful

death claims under the FELA, a railroad defendant may not counterclaim for damages to its
~ property caused in the occurrence which gave rise to the employee’s injuries or death.” Yoch v.

Burlington Northern R.R. Co., 608 F. Supp. 597, 598 (D. Colo. 1985). Other courts have

interpreted sections 55 and 60 of the FELA in the same way. See In re National Maintenance

- and Repair, Inc., No. 09-0676—DRH, 2010 WL 456758 (S.D. Il. Feb. 3, 2010), aff'd sub nom.

| Deefing v. National Maintenance & Repair, Inc., 627 F.3d 1039, 1047 (7th Cir. 2010);

T
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| Blanchard v. Union Pacific R:.R. cb., No. 1.5-0_6_897DRH, 2016 WL 411019 (S.D. IIL F'ei:. 2,
2016); Stack v, Chicago, Milwaukee, St. Paul & Pacific R.R. Co., 615 P.2d 457 (Wash. 1980) (en
banc) |
919 The basic analytlcal underpmnmg of the cases that take exception to allowing
counterclalms bya rallway for property damage in personal mjury cases is that the counterclaims
are retaliatory devices calculated to intimidate and exert economic pressure on mJured
employees, curtail their rights when asserﬁng injury claims and supplying information, and
ultimately, exempt the railways from liability under the FELA. See Blanchard, 2016 WL
411019, at *3. Being that the FELA is a remedial statute for the benefit of employees, concern
has. been expressed by the courts rejecting the mterpretatlon used in Cavanaugh that “[t]o allow
the rmlroads counterclalm to proceed would pervert the letter and spirit of the FELA and would
destroy the FELA as a viable rernedy for injured raﬂroad workers.” See Cavanaugh, 729 F.2d at
296 (Hall, J., dissenting). '

‘[[20 Defendant argues that we are obhgated to follow Cavanaugh and the other cucu:ts’
~decisions ‘on the issue because they are federal interpretations of federal law that are
“controlliﬁg,” citing Wilson v. Nerfol_k & Western Ry. Co., 187 IIl. 2d 369, 374 (1999). With
respect to the interpretation of federal lavy, we are bound only by the decisions of the United
States Supreme Court and the Ilinois Sﬁpreme Court, not by. the decisions of ‘the |
lower federal c_ouﬁs. Lakeview Loan Servicing, LLC v. Pendleton, 2015 IL App (1st) 143114,
933; Travelers Insurance Co. v. Eljer Manufacruring Iﬁc.,'197 1. 2d 278, 302 (2001). Asto the
laws of the United States, state courts are coordinate to lower federal courts and possess the
authonty, absent a provision for exclusive federal jurisdiction, to render bmdmg judicial

decisions that rest on their own interpretations of federal law. See Arizonans for Oﬂic_zal English
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v. Arizona, 520 U.S. 43, 58 n.11 (1997). To be sure, federal courts’ interpretations of federal

laws are entitled.fo deference, and uniformity of decision is an important consideration when
state courts are interpreting federal statutes. State Bank of Cherry v. CGB Enterprises, Inc., 2013
IL 113836, 1].35. But on the issue presented here, th'ere is already not “uniformity of decision”

| among federal courts.

921 In our judgment, prohibiting railways from interposing counterclaims for property -

damage in response to an employee’s personal injury suit is the correct interpretation of sections
- 55 and 60 of the FELA and is the interpretation most consistent with the FELA’s overarchihg

goal of providing a remedy to employees injured while participating in' this dangerous

'occupatlon Allowmg counterclaims for property damage suffered by the rallway asa response to

a personal injury action defeats the remedlal purpose of the FELA. The property damage
counterclaims are, in practice, liability-limiting or habxhty-exempnng devices inconsistent with
the FELA. We find the logic and analysis of the'dissents in-Cevanaugh and Nordgreh and the
Deering court’s discussion of the issue to be most persuasive.

.‘1] 22 The FELA'is meant to impose liability upon railroeds for injuries to theﬁ employees

resulting from the railroads’ ﬁe'gligence because of the special needs of railroad workers who are

daily exlposed to the risks inherent in railroad work and are helpless to provide adequately for -

their own safety. Cavanaugh, 729 F.2d at 295-96 (I-Iall 1. ‘di'ssenting). Ifa railway' employee has
an accident operating the company’s machinery that is no doubt exorbitantly expenswe, the costs
will frequently be more than the cost of the harm suffered by the employee See Deermg, 627

'F 3d at 104445, The nullification of a personal injury claim would thus obtam in such cases,

even where the injured employee proves that negligence on the part of the raxlway caused his -

injury.
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923 TItis clear that if defendant was trying to accomplish the same ends as desired here, but by

contract, its action would be prohibited. Defendant makes no persuasive case as to why it should

be able to do so with a counterclaim in tort instead. If the railway required employees to sign a -

contract sajring that dny personal injury award would be canéelled or set off by the costs incurred
by the'ra.ilway in the occurrence leading to the inj._ury, it would be void. Congfes_s meant to
prohibit the conduct of railways exempting themse}'ves from Habilify for personal injuries.
Allowing railways to do by tort what Congress express‘lyr forbids them from doing by contraét of
*other means is an illogical interpretation and result. |

l'ﬂ 24 The ﬁatufe casts a bro_gd net for the type of instturhents it prohibits—“any contract, ‘rule,

' regulatioﬁ, or device whatsoever.” See Stack, 61.5 P.2d at 460 (a broad interpretation of “device”
is "‘s'uppo.rted both by fhe purpose of the act and f)y casé authority™); Deering, 627 ff.3d ét 1044
. (statute’s tacking of “Whatsoevé:r” to “any device” is a clue that “device” is intended as a catch-
all). A “device” is “a plan, Aprocedure,_ technique” (Merriam—Webstef’s Collegiate Dictionary 317
(10th ed. 1998)), “a mefhod that is used fo produce a particular effect” (Cambridge Dictionary,
https://dictibnary.cambn’dge.org_/dictionarjr/egglish/dévice (last visited Dec. 5, 201 35).
Counterclaimé like those interposed here are legal “devices” 'thé.t “enable [a] common carrier to
exempt itself from liability” in their employees’ peréonal injury. actions. A counterclaim for
propetty _damage caused in the same occurrence that caused an employgc’s injury is a setoff or its
functional equiyh_lent, regardless of what the railway calls-it. It is a legal device thatlenables a
railwﬁy to lhﬁit or exempt itself from lLiability to its employee for its own néglige_nce. And it is
dpparent that, in pracﬁce, railways p.se counterclaims for prop.erty damage-as setoffs against
personal injury claims. See Cavanaugh, 729 F.2d at 295 n.1 (Hall, J., dissenting); Deering, 627

F.3d 1043. The counterclaims are “creative arrangements” that allow railways to circumvent

10
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FELA liability.
%25 The parties 'argué about what level of influence the Court of Appeals for the Seventh

Circuit’s decision in Deering should have on this case. In Deering, the court specifically stated

that the issue presented in this case was not before it and that the court would “leave for a future

day” whether property damage claims by an employer should be permitted in an eniployee’s

personal injury FELA case. Deering, 627 F. 3d at 1048. Nevertheless, the clear statement by the

court in Deering is a judicial dictum. A “judicial dictum” is “an expression of opinion upon a

point'in a case argued by counsel and deliberately passed upon by the court, though not essential =~ |

to the- disposition of the cause.” Cates v. Cates, 156 11. 2d 76, 80 (1993). The Deering court
undertook a wide-ranging analysis of the issue and persuasively made the case that section 55 of

the FELA should: be interpreted to bar countgrclaim_s such as the one interposed here. Deeriﬁg,

627 F. 3d at 1045-46, While the court was mindful that the case before it did not require that the

question be answered, the court ‘deliberately delved into the issue, went through a significant -

‘analysis of it, and made no secret what the determination would and should be. See id at 1044,

- 926 While the courts following Cavanaugh have expfessed apprehension that a decision L

barring counterclaims would immunize employees from their own negligence, the result that

| those decisions support can effectively immunize railways from their negligence towards their

own employees. The railways are in a far better position to bear the colleétive burden of loss
from their employces’ negligence than the employees are to bear the personal burden Of loés
from the railwaY’s ncgligence._‘ The employee alréady can recover only those damages
attributable té the railwéy’s negligence, and coinparative negligence is available to the railway as

~ a defense in mitigation. See Wilson, 187 Ill. 2d at 373. The FELA was enacted to protect railway

employees against opprcssivé maneuvers that prevent them from getting redress for workplace-

11
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injuries. See Villa v. Burlingtoﬁ Northern & Sartta Fe Ry. Co., 397 F.3d 1041, 1045 (Sth'l Cir.
2005) (FELAis a ) broad remedial statute and is itatended - by Congress
to'_ protectl_railroad employees by doing away with certain defenses). The FELA is the exclusive
remedy for railway eniployees against their employer, but that exclusive remedy is.subjeet to
essentially being abrogated by a property damage counterciaim. The broad rernedial‘ endeavors
of the FELA demand that a plaintiff’s personal m;ury claim should not be subj ect to easy defeat.
927 Section 55 voids any device that “enable[s]” a railway to exempt itself from FELA
liability, 45 US.C. § 55 (2012). That means that an exemi:tion from liability by way of
'~ counterclaim does not have to be the.act‘u'al result in every case. Property damage counterclaims
plainly can be used to enable the railroad to eliminate an employee’s personal injury claim and
extinguish a railway’s FELA 1iability. And common sense atld pragmatic business practices tell
us not ortly that the counterclaims can be used-to: exempt the railway front FELA liability, but
that the counterclaims are used for that purpose and maybe. solely for that puriaose. |
128  Injured railway workers cannot pursue any right of redress in a workers compensatlon
action or in a common law negligence actlon——the FELA is all they have. Sutherland v. Norfolk
| Southern‘Ry. Co'.., 356 1. App. 3d 620, 622 (2005) (as a railroad eniployee, the plaintiff was
coverec_l by the FELA, which provides the sole remedy for workplace injuries to the exclusion of
the Workers’ Compensation Act); Allowing a negligent ra:'thay to, for practical purposes,
vanqutsh any liability to an injured employee by ot’fsetting the claim with the cost of its damaged
eqﬁipment is an unacceptable result at odds with the remedial purpose of the FELA—-—to fa.irly
~ compensate employees injured by a negligent etnpioyer | |

€129 We also find persuasive to our holdmg the fact that a rmlway-employer s interposition of

counterclaims in a personal injury action has the effect of preventing and discouraging

12
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employees from cooperating in injury and-deatli investigations. Section 60 of the FELA prohibits

the use of legal devices for just that purpose. As the dissent in Cavanaugh noted,

“As long as a railroad is permitted to hold the threat of a counterclaim for property. |

~ damage over the he_ads of those employees who have the misfortune to be mvolved ina

railroad accident, those witnesses, whether injured: or not, may well be reluctant to

participate during the initial investigation by the i‘ailroad at hearings held by the National'

| Transportation Safety Board or at the trial of an FELA act:on mamtamed by a fellow
employee.” Cavanaugh, 729 F.2d at 29l6 (Hall L, dissentmg)

See also Inre National Maintenance & Repair, Inc., 2010 WL 456758, at *3 (allowing
counterclainis for property damage impermissibly chills the filing of personal injtiry claims and
the voluntary fumishing of information regarding such claims). | | |
930 The aliowance of counterclaims for property damage not only intimidates potential
plaintiffs from filing personal injury claims but also serves as a warmng to other employees that
might not have been injured, but that might be accused of being negligent, not to participate. The

threat of retaliatory suits and potential silencing of employees‘is what sections 55 and 60 of

FELA wefe enacted to protect against. Stack, 615 P.2d at 460 (* ‘the crew’s testimony will be

affected because they will be reluctant to testify candidly when their own pocketbooks are in

jeopardy’ ™). The coanterclaim asserted in this case is prohibited by sections ~55 and 60 of the
FELA and was properly dismissed. | |

931 | . _ 11I. CONCLUSION

932 Accordingly, we affirm. | |

33 . Affirmed.

934 JUSTICE PIERCE, dissenting:

13
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935 As the majority notes, this case presents an issue of first impressibn in this state: whether
under the FELA a railroad Ihay counterclaim for 'propeﬁydmnage in a railroad employee’s
peréor_ml injury suit where ‘both parties’ claims sound in négligence. The reasoning in
Cavanaugh, which was adopfed in Sprauge, Nordgren, and again in Withhért, is souﬁd. In my
view, those are the better-reasoned decisions, and I would follow those cases in. holding that a
railroad’s counterclaim for propert.y damages is not a “device” used to “exempt” a railroad frorﬁ
“liability” under the FELA. To conclude otherwise ignores that defeﬂdant’s cqunterclaim does
not seek to exempt defendant fronfli’ability for plaintiffs’ alleged injuries. “Exempt” means
“[f]ree or released from a duty or liability to which -others are held.” Black’s Law Dictionary 593
(7th ed. 1999). Defendant’s counterclaim for propérty. démages does not seek to free or release
defendant from any duty or liability to plaintiffs for théir personal injuries, I respectfully dissent.

936 The majority..concludes- that there is no “ciear consénsus” on this issue among the courts
that ﬁave addressed it and elects to follow an interpretation of the FELA that has not béen
adopted by any federal circuit court of appeals. The four federal circuit courts that have
addressed this_issﬁe have époken with a single voice: a raiquad’s counterclaim for property
damages in an employee’s negligence suit for personal injury is _ﬁot a “device” ﬁﬂﬁn the

meaning of sections 5 and IO of the FELA. The majority here adopts an expansive view of the

~ term “device” that is not well-grounded in the text of the FELA or a public policy that favors an

: injﬁred party’s right to seek damages for another’s negligence:

937 In Cavanaugh, the Fifth Circuit Court of Appeals scoffed at the notion that th'eAFELA

should be read to effectively immunize a negligent employee from liability for the employee’s -

negligent conduct that injures their employer. Cavanaugh, 729 F. 2d at 291; see also Sprague, |

769 F.2d at 29 (agreeing with Cavanaugh that denying the employer the right to seek recovery

14
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would “clethe the employee” with absolute immunity). The court of appeals in Cavanaugh
examined section 5 of the FELA and observed
“Neither 'By .its express language nor by its legislative hi'story does Section §
suggest in any way that the ‘deviee’ at which the proseription of the Section was-
directed was intended to include a counterclaim to recover for the railroad’s own
‘losses incurred in eonnecﬁqn with the accident out -l‘-of which the injured
enilsloyee’,s claim arose.” Cavanaugh‘,'.729 F.2d at 292, |
C_'avanaugh went on to state that the term “device” found within section 5 is a “contract, rule,
regulatlon, or device whatsoever, the purpose or intent of which shall be to enable any common
carrier to exempt itself from any liability created by this chapter.” (Emphasxs in original.)
(Internal quotation marks omitted.) Jd .I agree.w&h Cavanaugh’s sensible ‘conclusion that a
“countercleim by the railroad for its own dainages is plainly not an "exempt[ion] ... from any
liability’ and is thus not a ‘device’ within the contemplation of Congréss.” Id. Furthermore,
Cavanaugh found no support 1n the legislstive history ‘for the notioﬁ that'.employe'es should be -
immunized from property damage claims but insteed found an intent to void the railroads’ use of

unilateral exemptions of iiebility. Id at 292-93.

938 Likewise, in Nordgrén‘, the Eighth Circuit Court of Appeals observed that “the phrase.'
‘any device whatsoever’ is informed by the terms precedmg it—‘contract,”” ‘rule,” and
regulatlon All of these terms refer to the legal instruments rallroads used prior to the enactment

- of FELA to exempt themselves from ‘hablhty.” Nordgren, 101 F.3d at 1250-51. Nordgren found

that the term ‘any device whatsoever’ refers (miy_ to any other creative aéreement or

arrangements the railroad miéht come up'_w'i‘th to exembt itself from liability” (id. at 1251) but

did not “encompass a railroad’s common-law based counterclaim for property damages” (id.).
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Furthermore, Nordgren obs_erved that “the law at the ﬁme FELA was enacted did not preclude
railroads from recovering property damages” and that Con‘éress “never purported to affect the
railroads’ recovery.” Id. at 1253. : | |
' 1T39' Here, the majority reaches the opposite result relying on cases that adopt a “more
‘pragmatic appro'ach to interpreﬁng the FELA.” Supra 9 18. But the majority’s concerns that a
railroad wii[ use property damage _counter-claims. as “retaliatory devices calculated to intimidate
: énd exert economic preséuxe on ihjured employees, curtail ‘their rights when asserfinQ injury
‘claims and supplying informatibn, and ultimately, exémpt_the railways fr-on.l liability under the
FELA” (Supra 919), is.‘speculative, since there is no e\.fidence that railroads possess such an
animus and is premised on a misunderstanding of how defendant’s counterclaim _affects its
potential liability for plaintiffs’ injuries, Iwhich' is zero. Furthermore, we shouid not assuiné that
Congress implicitly intended to limit the railroads’ right to seek property damages where
railroads had a right to do so before the FELA and the plain lénguage of thé FELA -only
éddresse_s_ the imposition of unilateral exemptions of liability.
140 -The majority opinion firmly closes the door on the ability of defendant or any other
employer governed by the FELA to recover damages against an employee for the elﬁployee’s

negligent conduct. It would produce the absurd result that an uninjured employee that negligently

causes property damage would be liable for damages but an injured employee that negligently ..

causes damages would be immune from a property damage claim. Because I do not believe that

tobea proper ihterpretati.on of the FELA, T would follow the decisions from the First, Fourth,"

Fifth, and Eighth Circuits, the only federal circuits to consider the issue, as controlling law on
this issue. Cavanaugh and Nordgren are controlling decisions within Fourth and Eighth Circuits

.notwithstanding the dissent filed in each of those cases, and the divergent federal district court
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decisions are not controlling law within those circuits. I would reverse the judgment of the circuit

court and permit defendant to pursue its counterclaims for property damages.
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